A study of the development of reformist ijtihad and some of its applications in the twentieth century. by Noor, W.S.W.M.
A STUDY OF THE DEVELOPMENT OF REFORMIST IJTIHÄLD 
AND SOME OF ITS APPLICATIONS IN 
THE TWENTIETH CENTURY 
BY 
WAN SALIM WAN MOHD NOOR 
THESIS SUBMITTED TO 
THE UNIVERSITY OF EDINBURGH 
FOR THE DEGREE OF DOCTOR OF PHILOSOPHY 
f# MAY 1988 "t* 
BI ISM ALLAH AL-RA{fMilN AL-RAJIIM 
IN THE NAME OF GOD, THE BENEFICIENT, THE MERCIFUL 
i 
ACKNOWLEDGEMENT 
I wish to take this opportunity to record my 
warmest thanks and profound gratitude to my 
supervisor, Dr. I. K. A. Howard for sacrificing much of 
his precious time to give me constant guidance, advice 
and encouragement throughout the duration of this work 
(January 1985 - May 1988). Needless to say, however, 
the remaining faults and defects in this thesis, 
whether in fact or in style, are entirely my own. 
My thanks are also extended specially to Miss I. 
Crawford, the secretary at the Department of Islamic 
and Middle Eastern Studies, Edinburgh University, for 
her general assistance throughout my academic sojourn 
in Edinburgh. I would also like to add an 
acknowledgement to members of the academic staff of 
the department and to all of my colleagues at 
Edinburgh University for -their assistance and 
cooperation in one way or another in completing this 
work. 
To the authorities of the Main Library, of 
Edinburgh University, I would like to express my 
gratitude for allowing me to consult relevant books 
and materials. In particular I . acknowledge- the 
courtesies of the staff of the Inter-Library Loan at 
ii 
the Library for their relentless efforts in finding 
the required materials; without which this' work may 
not have yet been completed. 
It must be stated at this occasion that my 
financial support throughout my study in Edinburgh has 
come solely from the University of Science, Malaysia 
<Universiti Sains Malaysia) where I am employed as a 
lecturer. To this university I owe an eternal 
gratitude. 
I shall never forget my most considerable debt to 
my beloved parents for their invaluable care in 
bringing me up and giving me a good education. With 
her compassionate heart and patient character, my 
mother has displayed to me the excellent quality of 
motherhood that has always encouraged me to keep going 
in all situations. of my learning, while my father has 
borne the burden of supporting me financially from the 
early stages of my education in my home country, 
Malaysia, up to the university level where I continued 
my higher studies at al-Azhar University in Cairo. He 
did this despite the fact that he himself had always 
led a very humble, and modest life of most Malay 
peasants. 
iii 
Last, but not least, is the debt of gratitude I 
owe to my wife for her continuous encouragement and 
also for the remarkable patience and endurance that 
she has shown when being away from home in order to 
accompany me during my stay in Edinburgh, also to my 
children who brought effervescence and fresh spirit in 
my life which enabled me to accomplish this work. 





TABLE OF CONTENTS 
ACKNOWLEDGEMENT 
TABLE OF CONTENTS 
ABSTRACT 
LIST OF ABBREVIATIONS 
A NOTE ON TRANSLITERATION AND THE TRANSLATION OF 
THE QUR'AN. 
INTRODUCTION: 
i) The Necessity of Iitingd in the 
Modern World 
ii) Previous 'u1ama' Who Contributed 









iii) The Objective. and the Scope of the'Study 15 
iv) Notes 18 
CHAPTER I: Some Issues of Ittihad in U501 
al-Fish 
i) Definition of iitihad 




iii) Types of Muitahid 33 
iv) Pre-Conditions of i. itihad 38 
A. The General Pre-Conditions 38 
B. The Essential Pre-Conditions 42 
v> Techniques'of iitihSd 71 
vi) The Legal Status of i. itihäd 79 
V 
vii) Correct and Incorrect i. itih6d 82 







CHAPTER II: I. itihAd in the Islamic Legal History 117 
i) Iitihed in the Legislative Phase 118 
1. The Prophet's i_i t ihäd 118 
2. Method of the Prophet's i. itihäd 129 
ii) I. 1tih6d of the ahaba during the Prophet's 
time 131 
iii) I. itingd in the period of the Guided 
Caliphs 137 
1. The 5ahsba's methods of i. itihAd 14.2 
2. Some Examples of the Sahgba's 
i. i t ihad 153 
iv) IitihAd in the Period of Junior 5abdba 
and Senior ThbiGin 158 
1. The 5ahdba's Influence on the 
Tabi 'in 159 
2. The Thbi 'In' s Role in the Juridical 
Development 162 
3. Madrasat al-Hadith and Madrasat 
al-Ra'y 163 
v) I. itihad. from the Second Century to the 
Middle of the Fourth Century of 11ijra 167 
vi 
1. The Method of Abü Hantfa 168 
2. The Method of MAlik 176 
3. Al-Shäf i 'I' s Method 182 
4. The Method of Ahmad b. Hanbal 186 
vi) I_itihäd after the period of the A'imma 191 
vii) Conclusion 192 
viii) Notes 194 
CHAPTER III: Tagltd and Its Impact 
i) The Meaning of Tagl id 




iii) The Jurists' Condemnation of Taglid 220 
iv) The Qur'anic Verses Which Have Been Used to 
Reject Ta It . 
225 
v) The A' imma' s Prohibition of Imitating 
Them 228 
vi> The Justification of Taglid 229 
vii) Ta td and Ittibd 
viii) Taglld of Ordinary People 
: ix) The Consequences of Taqlld 
1. Juridical Fanaticism 
2. Exaggeration in Glorifying 
the A' imma 






the Religious Men's Ignorance 247 
x> Tagltd According to the Contemporary 
Muslim Thinkers 250 
vii 
xi) Conclusion 253 
xii) Notes 254 
CHAPTER IV: Iitih3d and Reformation of the Muslim 
Society in the Modern World 262 
i) The Challenges of the Modern World 262 
ii) The Negative Attitude of Sayyid Qutb 268 
iii) Westernization of the Muslim Legal Code 273 
iv) Harbingers of New Legal Activities 277 
1. Ma. ialle-i Ahk3m-i 'Adliyy e 277 
2. Other Legal Activities 281 
v) Wider Iltihädic Endeavours 282 
1. The Wahh3biyya 282 
2. The Sanasiyya 285 
3. Jam3l al-Din al-Afghani 287 
4. Muhammad GAbduh 290 
5. Muhammad Rashid Rica 203 
6. "Ahmad Muqý af3 al-Mar3ghi 
294 
7. 'Ali 'Abd al-Rdziq and Kh3lid Muhammad 
KhSlid 




1. In Algeria 299 
2. In Indonesia and Malaysia 300 
3. In the Sub-Continent of India 303 
vii) . Tur. i*dical Assemblies and Islamic Research 311 
viii) Juridical Encyclopaedias 313 
viii 
ix) Conclusion 313 
x) Notes 315 
CHAPTER V: The Reformist IitihAd and Its Application 
WIZ 
in Twentieth Century 
n 
Methods and Requirements 326 
i) The Objectives of the SharT'a 
ii) The Definition of MarRlaha 
iii) The Categories of Ma$laha 
iv) A1-Maradlih al-Mursala 
v) Legal Reasoning 







vii) Criticism on al-TQt i' s Theory of Marlaha 346 
viii) General Regulations of Malaa 354 
ix) The Attitude of the cahaba on Maclaha 353 
x) The changing of A Fatwa with the Changing of 
Circumstances 
xi) The Attitude Towards the Texts 
xii) A1-Istihsan 
xi i i) Sadd al-Dhara' ic 






xv) The Collective I. itihad 384 
xvi) Notes 388 
CHAPTER VI: The Reformist I. itihad and Its Application 
in the Twentieth Century 
- An Analytical Study 399 
ix 
i) Ittihad in Economics - 399 
1. I_itih. d on the Profits of the Post Office 
Savings Bank 400 
2. I. itihad on Government Certificates of 
Investment 406 
3. I. itihad on Insurance 409 
ii) I. itihad in Politics 
1. The Khilafa in Islam 
2. The Islamic Political System and 
Democracy 
iii) I. itihad About Social Life: 






1. Woman's. Status in Islam. 442 
2. Woman's Position in Islamic History 445 
3. The Deterioration of the Status 
of Muslim Women 448 
4. I_itihhad to Reform the Condition 
of Muslim Women 450 
5. I_itihäd About the Role of Muslim 
Women in the Contemporary World 453 
iv) Conclusion 460 
v) Notes 461 




This study is an attempt to explain the necessity 
of iltihäd (i. e., the jurists' effort to deduce the 
rules of the shariGa or Islamic law) for the purpose 
of reforming Muslim society and adjusting it to the 
modern world. 
The study deals first of all with some theoretical 
issues of i. itihad as usually discussed by Muslim 
jurists in the science of uýQ1 al-figh (lit: 
principles of jurisprudence). This is followed by 
tracing the development of i. itingd in the history of 
Islam since the time of Prophet Muhammad to the 
present day. 
The decadence of the Muslim intellectual 
activities in later periods and the subsequent 
prevalence of taglid or blind imitation in religious 
matters which has ever. since taken place in their 
community are discussed, together, with the detrimental 
consequences which this situation has produced. 
Criticism of taglid by certain scholars and their 
efforts to liberate the Muslims from its shackles are 
also brought into focus. 
xi 
The Muslims' intellectual resurgence and their 
effort to regain their position by means of 
reactivating i. itihäd in the modern age are also 
examined. Some instances of i. itihddic endeavours 
regarding issues in different aspects of modern life 
are analysed. The need for certain methods to be 
utilized for the purpose of reformation is also 
explained. Some suggestions are finally made for the 
promotion of this goal. 
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A NOTE ON TRANSLITERATION 
AND THE TRANSLATION OF THE QUR'ÄN 
A. Transliteration 
The present study follows the system of 
transliteration of the United States Library of 
Congress as outlined in the Cataloguing Service 
Bulletin No. 49, November 1958. The transliterated 
Arabic words have been underlined. 
B. Translation of the Qur'an 
In translating verses of the Qur'dn, the writer 
relies generally on two widely circulated 
translations, i. e., Abdullah Yusuf Ali' s the Meaning 
of the Glorious Qur'an, (London, 1983) and Marmaduke 
Pickthall's the Meaning of the Glorious Qur'an. 
(Delhi, n. d. ). However, slight modifications have 
sometimes been made where considered appropriate. 
1 
INTRODUCTION 
The Necessity of. I_itihad in The Modern World 
I. itihad has been regarded as very important in 
adapting the shari'a, or the Islamic law, to ever- 
changing situation. Although Islam was born in the 
simple environment of the nomadic life of Arabia, it 
did not take long before it reached other parts of the 
world where it had to face numerous problems and 
unprecedented. issues that had arisen in different 
societies and nations. It was i_itih6d by which new 
incidents and cases were linked with the shari'a. 
which helped to stop these problems. . Even those who 
hold that the gate of iitih6d has already been closed 
. 
have not denied its necessary and essential role in 
Islam. Their objection has often been focussed on 
those who venture to claim the right to practise 
i_itihadt by disputing their competence and scoffing at 
their efficiency in fulfilling such a task. 
The 'ulama' or the Muslim religious scholars, 
throughout Islamic history have dwelt on various 
aspects of iltihEld including the question of the 
availability of mu. itahids in every period. Such 
issues have been tackled particularly in the books of 
u2cl al-figh (the principles of jurisprudence). or 
2 
tarikh a1-tashric (Islamic legal history) or in 
somewhat partial and specific manner, in certain 
journals and magazines. 
However, the above discussions have mostly 
revolved around the theoretical issues of i. itihdd or 
its applications in Islamic legal history, especially 
during its early stages. With the exception of the 
legislative aspects, detailed accounts have seldom 
been undertaken to explain the relationship between 
i. itihad and the various aspects of the lives of 
Muslims as well as to investigate its : role in the 
reformation and development of their society. 
However, the stagnation of i_itih9d which took place' 
throughout the medieval period of Islamic history-'was 
indeed disastrous not only to' the legislative and 
juridical conditions of the Muslims but also to 
social, political, cultural and other-aspects of their 
lives. This testifies to the fact that the progress 
or backwardness of a nation is influenced by its 
intellectual- environment, and in the Muslims' case 
this has been manifested primarily in their scholars' 
capability in exercising i_itihad. 
It is common knowledge that since Ataturk's 
revolution in Turkey'" which overthrew the. ' Ottoman 
KhilMfa at the beginning. of this century, some Muslim 
3 
leaders have tried eagerly to follow Modern Turkey in 
adopting the secular pattern of reformation and 
development. On the other hand, other Muslims, while 
realising that they cannot be idle about new 
developments that are taking' place in the ever- 
changing modern world, have endeavoured to give 
Islamic answers and solutions to various new incidents 
and contracts in order to prevent the lives of Muslims 
from being separated from the shart'a. 
The present study is an attempt to examine the 
necessity of i. itihad as one of the fundamental sources 
of Islamic jurisprudence and its role in the 
reformation of the Muslim community, especially in the 
twentieth century. In doing this, it is important to 
trace the evolution of iitihadic rejuvenation in this 
modern time and its connection with reformist efforts 
in various fields in the lives of Muslims and then 
explain the methods that are considered effective and 
should be necessarily utilized by the 'ulam6' in 
employing i_itihdd for the sake of reformation. 
fl. Previous 'UlamA' Who Contributed to the Subject 
This. study, is based particularly on. certain 
essential works on the subject which have been 
contributed by '. several previous Culama' In the 
4 
following section, some light will be thrown on the 
lives and the main ideas of those eminent mentors 
whose works are followed by later fellow-scholars and 
which will be frequently referred to in the present 
study: 
1. Abo al-Hýusayn al-Ba$ri (d. 436 A. H. > 
Abß al-Husayn Muliammad b. 'A11 b. al-Tayyib al- 
Ba-yri al-Mu'tazilt was one of the exponents of the 
Mu'tazilite doctrines. Although from Basra, he lived 
and taught in Baghdad where he had a great study 
circle. ' 
He wrote several works in the science of u Ql al- 
filth or 'the principles of jurisprudence, One, which 
still survives, is al-Mu6tamad fS u§Ql al-Filth Later 
al-Rdzt was to rely on it in 'composing his own work, 
al-Mahcul which is another important work in the 
field. Although' al-Mu'tamad is considered. to 
represent Mu'tazilite views and arguments, it also 
records the views and arguments of other scholars of 
uZol al-fish with elaborate analyses and criticism. 2 
Despite the fact that the author tries to relate 
certain topics with 
. some 
Mu'tazilite theological 
doctrines such as tahsin, tagbth and wulüb al-aclah 
5 
(God is bound to do what is best for men), he employs 
his own i. itihad by which he overrode Mu'tazilite views 
in certain issues. 
2. ImAm al-HaramaXn ( 419 - 478 A. H. ) 
His name is 'Abd al-Malik b. GAbd Allah b. YUsuf 
b. Muhammad b. 'Abd Allah b. Hayaya` who was known by 
the surname AbQ al-MaCal al-Juwayni and was born in a 
village called Juwayn, Nishapur. 3 He studied 
jurisprudence and urgfll al-figh under his father and 
AbQ al-Qasim al-Asfarayini al-Iskaf. " 
When factious conflicts broke out between 
Mu'tazilite and AshGarite followers, he left Nishapur 
and lived for the time being in Baghdad,. Isfahdn-and 
other places. He then moved to Hijdz where he. lived 
for four years during which he taught, 'wrote and 
delivered legal opinions. He also led congregational 
prayers in both of the Holy Mosques of Mecca and 
Medina; by virtue of which he obtained his nickname, 
Imam al-Haramayns 
At one time a1-Juwaynl was an AshGarite, ' but he 
eventually turned to the method of Sala .s 
6 
One of al-Iuwaynl's contributions to u$al al-filth 
is al-Burhan which is an important work in the history 
of the principles of jurisprudence. Its importance 
lies in the fact that it preserves'for us the relevant 
views of those scholars whose written works are no 
longer available. In this book one can find, for 
instance, the views of Qäcl= Abu Bakr al-Bagillanl, Ibn 
FUrak, Aba Bakr al-Ash'arl, Qdol 'Abd al-Iabbär and 
other scholars that had been recorded in their 
treaties, but these treaties have not' yet been 
discovered. Perhaps it is the first book of usOl a 1= 
ih after al-Shäf1 1-1' s al-Risdla that was written by 
a Sunnite scholar according to the dialectical 
method. 
3 Abu Hgmid al-Ghazälf (450 - 505 A. H. ) 
The well-known Abd Hämid Muhammad b. Muhammad b. 
Ahmad al-Ghaz9lt was a Shafi 'ite jurist. 8 He was a 
student of Imam al-Haramayn al-Juwayni. 9 By the age of 
thirty four he was appointed by Ni:; am al-Mulk (the 
Minister of Malik Shah) as a professor at Ni; ämiyya 
University at Baghdad. However,. his inner struggle 
forced him to give up-. the teaching vocation and his 
worldly possessions- and withdraw into a life of 
asceticism and solitary contemplation. to 
7 
A1-Ghazäli wrote many books on a wide variety of 
subjects. && His famous works in Islamic jurisprudence 
are al-Wasit, al-Basit, al-Wa_iiz and al-Khaldca. In 
u Ol-al-figh he wrote al-Musta$fa al-Mankhül and 
Shifd' al-6Alil. 
His popular book in 201 al-figh, al-Musta2fS min 
'Ilm al-U! 41 , was written 
just a year before his death. 
This work of al-Ghazdli is still considered as one of 
the four outstanding contributions on the subject; the 
other three being al-Mu'tamad of Abü EIusayn al--Bacrt, 
al-Burhan of al-Juwayni and al-'Ahd of Qd¢S 'Abd al- 
Tabbdr. 12 
The importance of al-Musta2LA is actually due to 
the fact that it is the last work of al-GhazAlf in 
ucQl al-figh therefore it represents his final views 
in this area. His concern was more for meanings than 
for words. Hence he disregarded a lot of verbal 
disputes of the scholars of u§Ql al-figh and their 
literal arguments which according to him did'not serve 
any purpose. is Additionally, al-Musta$fd contains a 
complete record. of the views, of Qä¢t (AbO Bakr) a1- 
"Bagillant who is considered among the Muslim 
theologians as the master of legal theorists ' (Imam al- 
Usalivyin). A1-Ghazalt. recorded al-Bägillani's views 
and discussed them in all issues <of u$Ul al-fish in 
8 
the same way as AbQ al-Husayn al-BagrS with regard to 
the views of Qd¢i 'Abd al-Jabb$r. Without such an 
effort of al-Ghazdli, al-Bdgilldni's views would not 
have been accessible to us today. i" 
4. Fakhr al-Din al-Razi (544 - 606 A. H. ) 
Abo 'Abd Allrah Muhammad b. 'Umar b. al-Husayn b. 
al-H, asan b. 'Ali al-Taymi al-Bakri who was called 
Fakhr al-Din al-Razf15. was another important Muslim 
scholar of u201 al-fish. 
Al-Razi' s academic tastes were versatile. lie was 
a jurist, an eminent legal theorist W2011). a great 
theologian, an outstanding Qur'änic commentator, a 
philosopher, a philologist, a grammarian, a poet, an 
orator and an educator. t6 He contributed many useful 
works in different branches of knowledge. Al-Ma, Ql 
fS 'ilm U201 al-Figh is regarded as the most important 
book by al-Razi on u2Ql al-figh. Some writers even 
consider it as the most important work on the subject 
due to the fact that it contains . 
the,, fruits of major 
works that had been written before it, 17 
9 
5. Ibn Qud5ma ( 541 - 620 A. H. ) 
AbQ 'Abd All&h b. Ahmad b. Muhammad b. Qudrama b. 
Migdäm b. Nagr b. 'Abd Allrah al-Mugaddasi was a great 
scholar whose knowledge comprehended many subjects 
including the Qur' ran, hadith, jurisprudence, u$Qal al- 
f- igh, inheritance, mathematics, etc. i' 
He came to Damascus in the company of his family 
at the age of ten after the conquest of Jerusalem by 
the Crusaders. There he studied the Qur'dn and other 
branches of learning with his own father and became a 
disciple of AbO al-Makarim b. Hildl, Abfl al- I%ia', S] i b. 
$dbir and other teachers. 1q He moved to Baghdad in 
561 A. H. where he studied shortly under 'Abd al-Qddir 
al-Jtlant and after the latter's death he accompanied 
AbU al-Fat1} Ibn al-Manna from whom he learned 
comparative jurisprudence and u§Ql al-figh. On his 
return to Damascus, he devoted himself to writing his 
famous book al-Mughnt20 which is a monumental work in 
Islamic Jurisprudence. Although Ibn Qudäma prefers 
the Hanbalite views in most cases, he does not show 
any fanaticism by belittling other scholars'. opinions, 
concealing anything of their- evidences or defaming 
them. The first, distinctive character of al-Mughni is 
that its author outlines the views of ' the Muslim. 
jurists along with their evidences, on major issues, -so 
10 
that, one does 
the juridical 
the books of 
views of the 
not need to refer to various sources of 
schools as one also can dispense with 
sunna and dth8r in order to know the 
§ahäba and tdbi Gin as well as on the 
agreed and disagreed issues. 21 
His Rawo al-NArir wa Jannat al-Mangrir 
the authoritative works 
is one of 
in uýfl1 al-ficýh. In it he 
outlines major issues of the subject, summarizes 
different views on them and then explains his own 
stance. z2 
6. -Abi1 al-Ha2an '-Ali al-Ämidi (551 - 631 A. H. ) 
Abo al-Hasen 
al-Ta. ghl rbi, 
'Ali b. Abi 'Ali b. Muhammad b. Sälim 
was a (Muslim) jurist as well as a 










Hanbalite, adherent, he came to 
studied jurisprudence under a 
teacher, AbO al-Fath Nasr . 
b. Fityan. 
eventually shifted., =to the Shafi f-ite school. 
Cairo where he engaged himself in teaching 
stirred the 
many students. His - popularity, however, 
envy of a group of local jurists who 
accused him of adopting heretical beliefs. and 
upholding the ideology of the philosophers.., When al- 
11 
Amidi learned that a plot was being made against him, 
he fled secretly to Syria where he eventually died. 
Al-Amidl had many important works amongst which 
are al-Ihkgm fI USQ1 al-Ahkam Muntaha al-Sal fS al- 
U§Ql. Mang'= al-Qarä' ih, RumQz al-KunUz. Dagä' iq al- 
Akhbar, Lubab al-Albab and others. 23 In al-Ihkäm fi 
UýQl al-Abkam he summarizes the four previous 
fundamental books of usQl al-figh and therefore it has 
been regarded as one of the important sources on the 
subject. 
7. Ibn Qayvim al-Tawziyya (691 - 751 A. H. ) 
Muhammad b. Aba Bakr b. Ayyab b. Sa 'd b. Hurayz 
al-Zar'i al-Dimashgi was well-versed in tafsSr. 
theology, hadith. jurisprudence, u2al al-figh Arabic, 
dialectics and other sciences. 24 He studied under 
several teachers amongst whom was Ibn Taymiyya who had 
a strong-influence on him. However, there are: cases in 
which Ibn Qayyim differs from his mentor. 25 - He was 
one of those scholars who, advocated-the abolition of 
taqlfd or blind imitation. in religion. Although he 
was a Hanbalite jurist, he often departed from the 
usual opinions of his school and introduced new 
opinions after making a, comparative study. between the 
established., school, 2h .,, 
12 
Ibn Qayyim suffered persecution several times and 
was imprisoned along with Ibn Taymiyya in the Cairo 
gaol (the Qal'a), but in a separate cell and was freed 
only after the latter's death. The reason was his 
objection to le populor- prac-11 e-, ce of . ViS44413--- the 
shrine ofA Prophet Abraham. 27 He was an encyclopedic 
savant and a prolific author whose contributions cover 
a wide variety of subjects. His famous works included 
Tahztb Sunan Abt D910d. Madäri. i al-Shcikin. Zäd al- 
Malad . Mift6h Dar al-Sa 6ada. 'Uddat al-$Abirin. If-16M 
aal-Muwaggi Gin 'an Rabb al-'Älamtn. etc. 2" I Clam al- 
Muwaggi'rn is a meticulous work on various juridical 
aspects, especially concerning the methods that were 
employed by early Muslim scholars in- deducing the 
rules of the shari'a in different circumstances. - 
6. Aba Ishaq al-Shatibi (d. 790) 
Abtl Ishaq Ibrahim b. Müsa b. Muhammad al-Lakhmi 
al-Gharnatf al-Sha, ibl (attributed to Shat iba or 
Jativa) was an Andalusian jurist, Qur'anic commentator 
and philologist. 29 He grew up in Granada and acquired 
his entire training in this city which was the capital 
of the Nagri Kingdom. Al-Shaýibl's youth coincided 
with the reign of Sultan Muhammad V. 'al-Ghana bi 
Allah, a glorious. period in the history' . ofGranada. 3° 
Al-Shatibl' s training ' in filth (Islamic ''jurisprudence) 
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was almost entirely completed with AbU Said Ibn Lubb 
to whom he owed much, but entered with him into 
controversy on a number of issues. 31 
Al-ShAýibf was one of those pious 6ulama' who 
insisted on following the sunna (the Prophet's 
tradition) and avoiding practising any- bid'a or 
heresy. 32 He even waged a relentless war against 
heretical practices, such as making du'ä'or invocation 
after the prayers in congregational form, 33 hanging 
costly chandeliers in mosques, 34 etc. In his 
iitihadic endeavours, particularly in two of his 
famous books, al-I't i sgm and al-Muwäf ag tfi Urgal al- 
Shari'a, al-Shit, ibt depends much on al-Ma2gli , al- 
Mursala. 95 For instance, he sees that it is lawful 
(for the state) to collect k ark (land tax) from the 
, people, even 
in their difficult situation, if the 
public treasury does not have sufficient funds to 
spend on public services. 36 
9. A1-Shawk6ni (1172 - 1250 A. H. ) 
Muhammad b: 'A11 b.. Muhammad b. GAbd Alldh al- 
ShawkAnS al-fan' ni was brought up in ýanGd. (Sana) and 
received his first education under the guardianship of 
his own father. Then he began to make every effort in. 
searching for knowledge and he learnt the Qur'&n, 
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Islamic jurisprudence and other branches of knowledge 
from a group of teachers amongst whom were 'Abd al- 
Rahmän b. Qäsim al-Madd' ini, Al}mad b. Mut}ammad al- 
Iiardzi and many others. He learnt Islamic 
jurisprudence according to the Zaydite school in which 
he demonstrated his skill, wrote many books and 
delivered legal opinions. He also studied haadith 
until he reached a level that enabled him to throw off 
the shackles of*ta id and exercise his own iitihdd. 
Al-Shawkanl was one of those 'ulamä' who deemed 
taglid as unlawful in Islam for which purpose he wrote 
an epistle under the title al-Qawl al-MufTd fi ukn 
al-Tagl d (A Beneficial Statement on the Rule of 
Tagltd). This writing aroused a sensational response 
in Yemen, particularly in its capital, $an'ä. In 
theology, al-Shawkanl was an adherent, of Salafism, 
i. e. the trend that had been adopted by his pious 
forefathers. 
Al-ShawkanS contributed many important- works in 
different- disciplines. His compilation of adit , 
Nat'l al-Awtdr: Sharp Muntagä al-Akhbdr min' AhShcth 
Say_yid al-Akhyr is one of the well-known publication 
on the subject. 37' His Irshad al-FuhQl As . regarded as 
one of the authoritative works on u§Ql al-figh. 
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111. The Objective and the Scope of the Study 
This study aims particularly to demonstrate two 
important facts: (i) The sharfGa for the Muslims is 
applicable to every place and time. (ii) The 
possibility of (exercising) i. itih6d in this modern 
time and its necessity for the reformation and 
development of the Muslim community. 
Apart from the introduction, this' work is divided 
into seven chapters. Each chapter deals with specific 
issues within an integrated framework. 
This study will firstly deal, with some issues of 
iitihad in urafl al-filth. Only those issues that have 
close relevance to the specific objective ofil'the study 
will be discussed. Some other i. itihddic aspects in 
the science which are considered irrelevant or - semi- 
relevant to this objective, will purposely be omitted. 
The discussion will then be focussed on i. itihäd in 
the Islamic legal history, where''its* evolution and 
development will be traced from the Prophet's days 
until it began to dwindle after the period of the 
a' imma. The different methods,, of, i_itih; gd that were 
utili2ed in every. period will be'commented'upon during 
the course of the discussion. 
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In dealing with the question of a lid there will 
be a discussion of several important matters such as 
the alleged closing of the gate of i. itihad. the 
'ulamä '' s condemnation of to id and the kinds of 
tagltd which are allowed and prohibited. 
An attempt will be made to relate i_itih$d with the 
Islamic reformation in the modern world. Western 
penetration, particularly into the Muslim legal code 
will also be dealt with in order to see its impact on 
the mental attitudes and social life of Muslims. This 
will be followed by an account of various reformist 
movements that have taken place in many parts of the 
Muslim world during recent years. 
The discussion will then dwell on the methods of 
i. ltihäd that should be utilized by the contemporary 
mu_itahids for the purpose of reforming their society. 
Primary concern, however, will be given to ma§laha or 
public interest. Other necessary requirements of 
iitihäd in its relationship with the modern world will 
also be suggested in order to make it more effective 
and fruitful. 
An analytical study an i_itihädic endeavours in the 
twentieth century will also be carried out. For this 
17 
purpose, several recent issues in economics, politics 
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CHAPTER I 
SOME ASPECTS OF IJTIHÄD IN U50L AL-FIQH 
I. DEFINITION OF IJTIHÄD 
The word iltingd comes from the root-word la-ha- 
da. ya_i-ha-du. . 
iahd and iuhd, which literally means 
effort and ability (al-16aa, al-wus') and it is said 
that it means hardship or difficulty. Ittihad may be 
understood as exerting one's ability, strength or 
effort vigorously or laboriously in search of 
something. Iltahada ff al-amr means he exerted 
unsparingly his power or ability in the pursuit of the 
affair. ' The word is applied only to the kind of task 
which needs great effort as in lifting heavy stone, 
but not, for instance, in picking ' mustard seeds. 2 It 
is clear that this literal meaning of i. itih6d is 
general, denoting every task which needs great effort 
whether it is physical or mental. 
As a conventional term, various definitions of 
i_itihäd have been given by the, Muslim jurists. These 
discrepancies stem from disagreement about the type or 
status of legal rules which-have been achieved through 
i_itihdd itself; whether. they. are, " ultimate rules or 
presumptive rules.,, This phenomenon can be found An 
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their definitions. For instance, al-Ghaz$lt and Ibn 
Qudäma consider that these iitihadic legal rules are 
ultimate and decisive and for. this, such expression as 
ft talab al-'ilm bi abkam al-shari'a (in searching for 
knowledge of the rules of the sharl4a) has been used. 3 
In contrast with this, Ibn al-H, 9jib and al-Ämidl:, for 
instance, give to the legal rule of iltihad a 
hypothetical status ( annt)", while there are other 
groups of jurists who do not'give clear definitions as 
to whether these rules are decisive or hypothetical. s 
The question of the status of these iitih9dic 
legal rules is not fundamental, because whether they 
are decisive or hypothetical, it has been agreed by a 
great majority of jurists that they have binding 
authority upon all Muslims. 
In fact, it is difficult to get an accurate and 
comprehensive definition of i. itihad. Even definitions 
given by eminent Muslim jurists are not void. of 
deficiencies. Hence, each definition given' by any 
jurist has been criticized by later colleagues. Some 
of these definitions have been criticized. because they 
include strange elements which are irrelevant to the 
essence- of i_itihad. . in' other . words, - they are not 
really part of the - definition,. while some have been 
condemned for repeating the same implications. 
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A few illustrative examples indicate the problem. 
Al-Ghazdli's definition which says that i_itihad is the 
jurist's exertion of his effort6 in searching for 
knowledge about Islamic legal rules to the extent that 
he feels that he has become incapable of further 
effort. 7 Such a definition, of course, does not 
exclude theological or ideological rules; for we know 
that the shari'a rules comprise both ideological and 
practical aspects. Apart from this defect, such a 
definition contains repetition because the expression 
of "badhl al-mu. itahid wus'ahQ" (jurist's exertion of 
his effort) implies the same meaning of "bi hayth 
yahiss min nafsih bi al-'aiz 'an mazid al-talab" (to 
. the extent that he feels that he becomes incapable of 
further effort). Al-Amidi's definition also fell into 
CL 
the same defect of repeating Asimilar meaning. 
$ 
The definition of iltihad according to al-Shirdzt; 
al-Bay¢Awi and several other jurists is the exertion 
of effort in obtaining shari Ca rules. 9 Beside 
containing the same. defects as in' the previous 
definition of al-Ghaz6li, i. e. it-does'not exclude the 
ideological rules, this definition has 'another defect 
in the' sense that it includes efforts by non-jurists 
including 'philologists`,, and others, while in reality 
iitihad deals only. with''uridical works. 
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The definition given by al-Razi which is also 
followed by al-Shawkäni is somewhat general and has 
the defective element of repetition when it states 
that i_itihäd according to the Muslim jurists is 
exertion of effort in searching for what is not 
blameworthy (ffmd lä yalhaquh lawm) to the extent of 
exhaustion. 10 Obviously that the expression of "what 
is not blameworthy" has a general meaning, for it 
comprehends issues other than juridical issues as long 
as an erroneous researcher in-those issues cannot be 
blamed. The expression of "istifr6gh al-wus "' 
(exertion of efforts to the exhaustion) has 
unnecessarily been repeated in the definition. 
Al-SubkS's definition which says that "litihäd is 
a jurist's exertion of , his effort to. obtain 
hypothetical legal rule"11 is also not-precise-as it 
includes other legal rules beside the rules of the 
shari 'a. -I. -1 
However, despite the technical defects which these 
definitions might appear to have and despite their 
apparent, differences inw: words. and expression, it, is 
not difficult for any researcher to discern` the true 
nature of i_itihäd as meant by those jurists in their 
definitions. 
25 
Perhaps the most representative and comprehensive 
definition of i. itihdd is a definition mentioned by al- 
ShawkänS which states that: "i_itihdd is the exertion 
of utmost effort in obtaining shari 4a practical rules 
through the method of deduction. "12 Analysing this 
definition, al-Shawkäni' says that the exertion of 
utmost effort automatically precludes anything less 
than that, because this expression means that. one 
feels that one has become incapable of further 
searching. The. shari6a (sher't) rules exclude 
philological, intellectual or sensory rules, because 
anyone who exerts. his effort to achieve something of 
these aspects is not technically called a muitahid. 
Quite similar to this, any effort utilized to obtain 
scientific rules is not termed as iitihad in the 
juridical sense; although it can be called so from a 
theological point of, view. The expression "through 
the method of deduction" excludes those rules obtained 
from understanding the explicit meaning of textual 
sourcesL3 or those obtained by memorizing certain 
things or by information given by "a jurist or- by. 
finding them in juridical publication. ` Although all 
these- can be termed as i. itihdd `in` a philological- 
sense, technically they cannot be'called so. 14 ' 
The word "jurist" has been-' added in` some 
definitions to -exclude, any other efforts rather. 'than 
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those exerted by the jurists. 1S Perhaps this word is 
not necessary in a definition of i. itihSd, because one 
cannot be considered as a jurist (fagih) in the 
precise and exact sense of the word until one has 
really practiced i. itihäd. l6 
However, in order to 'get the exact nature and 
overall feature of iltihdd. it is not enough to rely 
on definitions alone; although they have some 
importance. What is more important in this respect is 
to study in detail- the growth and development of 
i. itih9d in its various aspects. This will be the task 
of the present thesis; although particular attention 
will be given ti its application in the twentieth 
century. 
II. SCOPE OF IJTIHÄD 
Abo al-Husayn al-Bagri observes that, -the i. itihäd 
issues are those rules of the shari'a which have been 
disputed by the jurist. t7 A similar meaning can be 
attributed to al-Shiräzi when he says:, "Ijtihdd is 
allowed only in the, cases in which the jurists have 
their disagreement with two - orýmore opinions. But 
this. notion is described as weak by al-Shawkgnt, 
because disputation is allowed only in -, i. itihadic 
issues. If we know that an issue becomes iitih6dic 
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because it has been disputed, this would create a 
circular argument. 19 
According to al-Amidt, the scopes of iitih5d are 
the rules of the shari'a which have hypothetical 
provision, 20 or in other words, iitihad can be 
invested only on those rules of the shari'a which do 
not have definite provisions. 2t This is to exclude 
pure intellectual rules22 as well as theological 
issues which are not meant in this context. It is also 
does not involve any rule of the shar1Ga which has 
definite provision, such as the obligatory rule of the 
five daily prayers, fasting during the Islamic month 
of Rama¢dn, zakat (almsgiving) and all that has been 
agreed as being explicit rules of the shari 'a due to 
clear and definite provisions. Ittihad cannot be 
operated in such issues and incidents and thus anyone 
who disagrees about them is regarded as sinful, 23 or 
even charged as disbeliever by certain jurists, 
because this means that he has disapproved of God and 
His Prophet. 2" Al-Shdfi cf rightly remarks that, if a 
certain rule is mentioned clearly in the Qur'dn or in 
the Prophet's. tradition, it is unlawful.. to be disputed 
by everyone who recognizes it. 25 
In' -fact, to say that the scope of iitihr3d- is the 
rules- of the sharrCa which have hypothetical 
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provisions is inaccurate, because there are also some 
rules of the shari'a which are not indicated 
definitely or hypothetically by the text as will be 
explained later. 
In order to understand the scope of iitihad, it 
would be helpful to note that the textual provisions 
are classified into four classifications. First, the 
provision which has definite authenticity and definite 
-(legal) significance '<Sa#'i al-thubüt wa al-daldla). 
Second, the provision which has definite authenticity 
but hypothetical significance (gat6i al-thubOt wa 
2anni al-daläl). Third, which has hypothetical 
authenticity and significance <Zanni al-thubOt wa al- 
daläla>. And fourth, that which has hypothetical 
authenticit but definite significance (zanni al- 
thubüt waal-daläla. 
Bearing in mind these classifications of textual 
provisions, we can see that i_1tihad can be operated in 
the following areas: 
1. In cases where their provisions have hypothetical 
authenticity and hypothetical (legal) significance. 
In such cases i_itih9d. is directed. firstly to examine 
the authenticity -'of'the chain of transmission and the 
way through-which it,. becomes available to=us. On the 
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other hand, i. itihäd is also directed at the 
significance of the evidence for the required rule in 
order to know whether this significance is strong or 
weak, general or particular and so on. 26 An example 
of this sort of cases is a 4adith in which the Prophet 
is reported to have said: "The prayer of someone who 
does not recite al-Fätiha (the opening chapter of the 
Qur' än) is not considered as void. 27 This adith has 
assumed authenticity, because it is an isolated hadith 
(which has been transmitted by a small number of 
transmitters only) and it has also an assumed legal 
significance, because it can be interpreted in many 
different meanings. It might mean the denial of 
validity or it might also mean the denial of 
perfection. - Hence, this provision has become an 
object of jurists' i. itihäd. According to the Hanafite 
jurists, the had1th means the denial of perfection, so 
the prayer of anyone who does not recite al-Fätiha is 
considered as valid by them. Whereas the Shdfi'ite 
jurists, on the opposite side, conceive- that this 
ham dith means the denial of validity, and accordingly, 
regard the prayer of any person, who does not recite 
al-Fätiha as invalid. 2e 
2. In the cases where their provisions have definite 
authenticity but hypothetical legalý.., 'significance. 
This is applied to 
, 
both of . the . Qur. ', ßn and. the sunna. 
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i. itihad in this category is limited only in the aspect 
of the indication of provision and within the textual 
scope. For instance, in- the Qur' anic verse which 
says: "Divorced women shall wait concerning 
themselves, for three monthly periods. "29 This 
provision certainly has definite authenticity as do 
all Qur'änic verses, but it has hypothetical legal 
significance, because the word "fur"' has a double 
meaning; i. e. purity and menstruation. 30 Hence, the 
legal significance to either one of the meanings is 
only of hypothetical. That is why disagreement 
amongst the jurists has taken place. Malik and 
Shafi'i shared the views of 'Abd Allah ibn MascUd and 
GUmar ibn al-Khaý b that the word "gur"' here 
signifies "menstruation", so a divorced woman 
according to them has to wait for three of her monthly 
periods before she is allowed 
. 
to " remarry. But 
'A' isha, Zayd b. Thäbi t and Ibn 'Umar understood' this 
word to mean "purity". Accordingly, the waiting 
period or Gidda for a divorced woman. is three, times 
from her purification . from her monthly, menstruation. 
Later, Abo' Hans f a, and Ahmad b. Hanbal. ' joined i sha 
and Zayd as this issue. 32 
3. In cases where- provisions have: hypothetical 
authenticity and definite, legal significance; the 
application of --i. itihäd is - restricted -. _only to the 
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sunna and its aim is to find out the ways through 
which certain legal provision have been obtained, `to 
ascertain the degree of reliability of its chain of 
transmission (asgnid and, to examine the credibility of 
its transmitters. 33 Each one of these subjects has 
different legal rules due to the differences in the 
views of the mu_itahids about them. An example can be 
cited to illustrate how i. itihad can be applied to this 
sort of case: A adith has been transmitted by Anas 
b. Mälik in which the Prophet says that "zakät of 
every five camels is a sheep. "3a This hadith has 
hypothetical authenticity, because it 'is an isolated 
hay. dith, but it has definite legal significance in the 
sense that it contains a particular word. For this 
reason the jurists have agreed that the minimum number 
of camels liable to- zakät payment is five. 
4. Lastly, - to repeat " what has already been mentioned 
above, i_itihEd also deals with the cases or incidents 
where legal provisions are not available' in the 
shari ca texts or in the consensus of the jurists and 
also in those cases where legal rules, are necessarily 
known in Islam (mä yu'lam min al-din bi' al-clarüra). 
This is what 'is ., termed as iitihe1d by-' personal 
judgement (al-iitihad bi al-ra'v). The function of 
the mu_itahid here is, to seek legal rules by employing 
the, method of analogy ,< As), juridical. equity (al- 
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istihs8n), custom (el-'urf. public interest (J = 
ma$ali al-mursale) and other methods about which the 
jurists have different views. 3' Therefore, the scope 
of i. itih8d in this section is much wider than the 
previous sections. 36 " In fact, this type of i_itihad 
has enriched the Islamic juridical heritage in various 
schools of jurisprudence; both Sunnite and Shi'ite. 37 
These are the areas which have formed the 
parameters of i. itihad throughout the history of 
Islamic law. Therefore, iitihad does not happen in 
either one of the following situations: First, it 
does not happen in cases in which textual provision 
has definite authenticity and legal significance such 
as the obligatory nature of the five daily prayers, 
fasting during the month of Rama¢dn, pilgrimage to 
Mecca, the prohibition of adultery, murder, theft and 
other matters where their legal rules are necessarily 
known in Islam. I. itihad cannot also be invested also 
on the punishments fixed by the Qur'gn as in the 
punishment of theft, adultery and slanderous 
allegation of adultery. This is because each of these 
cases has certain textual provisions which have 
definite authenticity and definite legal significance. 
The second. situation iný which i_itihad does not 
work is whenEthe consensus of the jurists has been 
33 
achieved in any case in any period and this consensus 
has been narrated by a great number of authoritative 
transmitters, 38 or even by a few of them according to 
some jurists. 3v 
Originally, before the jurists agreed to decide on 
a certain legal rule for any case or incident whose 
provision cannot be found explicitly expressed in the 
texts, the gate of i. itih5d is left open for any 
Multahid to make his, effort in searching for a 
relevant rule. But once the jurists have agreed upon 
a certain rule in a certain case or event, this rule 
becomes binding on all Muslims. 
III. TYPES OF MUJTAHID 
Muitehids are traditionally divided into two 
different types: the independent. muitehid, (a 
muitahid el-r teal )'o and the dependent muitehid 
AI 
(el-muitahid ghayr al-mustaqJJ)41 
The independent muitahid who is also called the 
absolute muitahid (al-muitahid al-mull aa)"3 is the one 
who has developed for himself the foundations of his 
juridical activities without trying to imitate any 
prevailing school. 43 In other words, he can deduce 
the practical legal rules out 
. 
ot its detailed 
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evidences or legal provisions without following any 
juridical eponym. '' 
This independent muitehid has his own legal 
principles which he has developed for himself and has 
constantly employed iitih5d in order to reach certain 
rules on derivative problems. This is, as al-Ghazdli 
rightly observes, really a formidable job which the 
Muslims since the time of the Companions have had to 
rely upon. 45 Therefore, this independent multahid is 
required to fulfil high qualifications which we have 
discussed earlier. 
It is interesting to note the view of Ibn al- 
$alati (d. 643 A. H. ) that this type of independent 
multahid has disappeared for a long period and only 
the limited or dependent type of multahid is available 
nowadays. 4' Some scholars have gone even further and 
claimed that this type of multahid became extinct 
after the'period of the Companions. For instance, al- 
Shafi'i himself says that his opinion in 4Aj-t case had 
been borrowed from GA%8'. "7 This, however, should not 
be understood, as meaning that the gate of iltihad has 
been closed as will be discussed later. 
35 
The second type of , mu_1 t ehi d. i. e. dependent or 
limited mu. itehid. is categorized into "four categories 
according to the four following situations: "s 
First: When a jurist does not imitate his 
juridical leader in his technique or method of iitihad 
and fatwa (legal opinion). But rather he has 
developed and used his own method, although he may 
have invoked his master's school and maintained a lot 
of his ideas which he considered as true and 
preferable to other ideas. According to Ibn Badran 
and al-Suyüýi, the companions of Malik, Atmad b. 
Iianbal, Di'ad al-! Zahirl and most 1(anafite jurists have 
used the method of al-Shaf'I in their juridical 
endeavours, not in the sense of imitating him, but 
because they found that the method of i-itihad and 
analogy is the most correct and accurate one. "" This 
has been endorsed by Abü 'Alt al-SanjS when saying: 
"We have followed al-Shafi't and preferred him to 
others because we have found his opinions are the most 
correct and are fairer than others. This does not 
mean that we imitate him. a° 
Second: When a mu. ltahid clings to the school of 
his juridical leader, but has still been independent 
in discovering legal evidence to support his school. 
Although he may use his effort- in deducing some 
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unprecedented legal rules, he would never exceed the 
principles laid down by the eponym of a certain 
school. A ©u. itahid in this category should be an 
expert in the art of ugal al-filth, but may be less 
knowledgeable about some i_itihädic instruments such as 
the Prophet's traditions or linguistic competence. In 
practising his legal career he would rely upon the 
evidences put forward by his master and would regard 
them as the foundations of legal deduction as the 
independent mu. itehid would do with the textual 
provisions of the shari'a. This is the type of 
muitahid about whom the Mdlikites say that no period 
would be without. $' 
The third category of the limited multehid is the 
one who does not have his own method of i. itihdd but 
understands' human psychology (fagih al-nafs). Re- 
learns. the legal opinions'of his master, knows its 
evidences 
. 
for them and gives his support to his school 
by, defending it against its opponents. However, 
despite all these activities, he does not reach the 
status of those in the above categories; whether due 
to his shortcomings in memorizing-the school's legal 
opinions or due to his inadequate knowledge of the art 
of u$t1 al-figh.. or due to his shortcomings in 
mastering.. any. branch of- knowledge which is ,a 
necessary instrument of iitihdd. According to Ibn al- 
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ýalah, this stage is the stage of the juridical 
authors until the end of the fifth century of the 
Islamic era. Sz 
The fourth and the last category of the limited or 
dependent mu. itahid is the one who memorizes his school 
opinions and understands the simple and complicated 
cases, but he is not competent to decide the evidences 
for them. His legal opinions would rely entirely on 
the legal evidences provided by his master or on the 
opinions of other mu. itahids within his own school. In 
any circumstance he would not deduce legal rules of 
cases which are not known to him, rather he would 
weigh between various narrations and give his 
preferences by using the tools of preference (tar-11b) 
provided by mu. itahids of the previous category. 
These are the four different categories of 
dependent mu_itahid according to their different 
situations with regard to juridical abilities, In 
summarizing these categories al-SuyQýi says that the 
first category is the absolute mujtahid (muitahid 
u a) who is not independent (m sa). He 
does not imitate his master although he. uses the 
latter's method of iitih6d. The second is called the 
derivative. muitahid (muitahid al-takhrii). The third 
is"the, muitahid of preference (muitahid al-tariih) and 
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the fourth one is the mu. itahid of legal opinion 
<mu. itahid al-fityd. sa 
There are five categories of mu. itahid altogether 
including the independent category. These are the 
types of learned men who are entitled to give their 
legal opinions about Islamic juridical rules. 
IV. PRE-CONDITIONS OF ITTIHAD 
Perhaps it would be useful to note that some of 
these pre-conditions are essential conditions which are 
intrinsic to the nature of i. itihdd, whereas some other 
pre-conditions are more suitably regarded as general 
pre-conditions only; for they do not deal directly 
with iitihad which means that they cannot be exploited 
by' a muitahid as instruments in achieving his 
juridical goal. 
A. The General Pre-Conditions 
First: Puberty, 
This pre-condition is imperative because, anybody 
who has not attained the stage of maturity may not 
take part in this juridical activity due to his mental 
deficiency, s' besides, a person at this early stage of 
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life is not bound to observe what a mature person 
would observe. Perhaps for this reason Imam al- 
Haramayn al-Juwayni says that a view of a young child 
is not reliable although he might attain a degree 
which is required for i_itihdd. ss 
Al-SuyoýI: narrates a view of Abo Mancür al-Tamlml 
from which we can conclude that a man after attaining 
mental maturity would become capable of distinguishing 
between what is beneficial and what is harmful and he 
would also become capable of reasoning the unknown 
from the known. Thus, he is logically and religiously 
eligible to exercise i_itihad regardless of his 
puberty. However, he is not obliged to perform this 
task before attaining maturity. -56 But in a few 
preceding passages, al-Suyaýi narrates a contradictory 
opinion to this by Ibn Burhan which says that an 
agreement has been achieved that a young child's 
opinion cannot be considered as valid in Sharf6a 
affairs, and so it must be neglected. 57 
The second view would appear the more reasonable, 
particularly as such a child is not obliged to 
undertake some of the more onerous religious duties. 
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Second: Mentally Sound 
A mu. itahid must be a wise man without any mental 
defect such as madness, idiocy and stupidity. 58 In 
fact, such a pre-condition is axiomatic because nobody 
would dare to imagine that any person of this category 
would come forward to declare himself as an 
independent mu_itahid whose main task in life is to 
search amid all the difficulties and complexities of 
the legal rules of the shari'a. 
Third: Understanding Psychology 
This condition has been regarded by Imam al- 
Haramayn as a mu. itahid's capital which cannot be 
acquired by seeking knowledge. If a mu_itahid 
possesses this capital by natural talent, this would 
be advantageous for it is not obtainable by memorizing 
what has been read in books. sv 
Fourth: Faith and Piety 
Stipulating faith and piety as a pre-condition for 
i. itih8d is really something logical because a muitahid 
is, one whose main job is to find out the rules of the 
shari'a. Therefore, 'it cannot be expected. that a 
disbeliever would carry out such a job. Perhaps for 
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this reason, certain Muslim jurists maintain that the 
first pre-condition which should be stipulated for a 
mu. itahid is that he should recognize the existence of 
God and His eternal attributes as he should believe-in 
the Prophet and the revelation which he conveyed. '0 
However, a question may arise regarding this pre- 
condition, i. e: Should a muitahid be a knowledgeable 
person about the detailed items in theology (4ilm al- 
kaläm)? To this, al-Ghaz ll gives a negative answer 
and argues, "There was no one amongst the a elba and 
the tdbi'in who was as expert in this scholastic 
knowledge... and * even if we try to imagine that there 
was a person who was a complete mugallid (imitator) in 
his belief in the Prophet and in the fundamental 
principles of the Islamic faith, his i_itihad would 
still be something permissible. ""i 
Al-Amidl supports 'this notion by drawing the 
conclusion: "It is not stipulated that muitahid should 
be as knowledgeable in detailed theological issues as 
their eminent masters. "6z. 
According to al-Shawkgni, this . is the view. of the 
great majority of the Muslim jurists. '3 
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It is clearly impossible that a disbeliever can 
operate as a muitahid in a way acceptable to Muslims. 
It is similarly natural to expect a mu. itahid' to be 'a 
pious person because, as al-Ghazdli maintains, "A 
sinner's saying cannot be trusted and relied upon. "6a 
Piety ensures that any opinion pertaining to the 
SharTca cannot be expressed at random because it is an 
opinion about God's rule or about His religion. A 
mufti is one who represents the Prophet's teachings 
and replaces him in carrying out his religious 
responsibilities in juridical aspect. 65 This is why a 
great and respectable jurist like Malik b. Anas, when 
he was asked to give his legal opinions in forty 
juridical cases, gave the answer to only five of 
them. 66 In fact, taking a glance at the biographies 
of those eminent jurists would be enough to give any 
researcher a firm impression of their piety and moral 
character. 
B. The Essential Pre-Condition 
Beside the above general pre-conditions, there are 
several pre-conditions which the jurists have--put 
forward as essential for a multahid: 
43 
First: Mastering the Arabic Language 
The importance of this pre-condition is so obvious 
and logical because as al-Razt rightly remarks that: 
"our religion has been revealed in Arabic and it 
cannot be grasped without mastering the speech of the 
Arabs. "67 It goes without saying that acquiring 
sufficient knowledge in Arabic grammar, its science of 
morphology and rhetoric in their various aspects and 
branches are imperative in order to understand the 
meanings of the Qur' Sin and the sunna. For those who 
were born and brought up in a pure Arabic environment 
without outside influences, this talent can be 
instinctively acquired as was the case of the Arabs in 
those days when they lived in isolation from the 
an 
outside world. However, in&ordinary situation, of 
course this should be- acquired by learning from an 
expert or by reading authoritative works in this 
science. 
This ideal requirement is simplified by many 
scholars to a reasonable degree. al-Ghazall, for 
instance, mentions various 'aspects of linguistic 
demands expected of a multahid, but he also gives some 
extenuating circumstances when he says that it is not 
required for a mu. itahid to be at the -level where he 
knows the whole language and understands the grammar 
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in depth. What is needed is only for him to have the 
knowledge of Arabic to 
.a 
degree which has relevance to 
the Qur'an and the sunna, so that he can understand 
the points of speech and the real or exact meanings. 66 
So, we can convincingly say that a person is 
considered as having fulfilled this condition if he' 
has sufficient knowledge about the principles of the 
Arabic language in such a way that he feels that he 
has to attained a level where he can easily find more 
information when he needs to understand the texts. 
Al-Amidt also agrees with al-Ghazäli that a 
mu_ltahid should not be required to attain a linguistic 
capability to the degree of specialization when he 
said: 
"It is not stipulated that he should be like 
al-Arpma'i in his linguistic capability or as 
Sibawayh in his grammatically mastery. It 
would be sufficient if he could attain the 
degree that he can understand what has 
traditionally been used by the Arab in their 
dialogues. 11 69 
An ironical comment in this respect is made by al- 
Isnawi when he says: 
one can argue '-that this pre-condition is, not 
necessary since. a mu. 1tahid also is required 
to be a knowledgeable person about the 
Qur'dn and the sunna which naturally 
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cannot be fulfilled without automatically 
knowing the Arabic language. " 7'° 
The first thing which impresses the readers of al- 
ShAýibi's view on this matter is that a mu_itahid 
should gain qualifications in Arabic language to the 
extent where he becomes similar to experts like 
Khalil, Sibawayh, al-Akhfash, al-Mazini and the 
like. 71 However, later the readers find that al- 
Shdýibi reduces this high standard when he says, "It 
is not demanded that a' mu_itahid reaches to the same 
level as al-Khalil and al-Mubarrad. " He continues to 
demonstrate this attitude by saying that what he 
really means is that, "a multahid should understand 
the language to the extent that a nomadic Arab (al- 
Arabi) does. "72 It is agreed that al-AGrabi does not 
have detailed knowledge about the linguistic arts as 
do experts and specialists. 
We may agree with the latter's opinion of al- 
Shatibi that to be a mu. itahid in the Shari 'a should 
not necessarily be a mu. itahid in the Arabic language. 
At least two reasons can be advanced here to support 
this idea. First, in order to be an expert in this 
particular art, one should devote one's whole life or 
a major portion of it to this area of- specialization 
alone, and naturally- this cannot be expected from a 
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person who wants to give his full service to the 
sharLGa as a muitahid. He would use the art and 
techniques of linguistics only as a tool to achieve 
his legal purpose. Second, there are adequate 
linguistic works available for consultation, thus if a 
muitahid faces any philological problem, he can easily 
refer to these works to find a satisfactory solution. 
A1-Shawk6nl also does not consider this pre- 
condition as a difficult burden when he mentions: 
"What is needed (as fulfilling this -condition 
here is only that when a person isýcapable of 
copying it out from the references written by 
those experts in this particular field; 
especially when these have been simplified 
and arranged in alphabetical order in 
encyclopaedic form which make them accessible 
to every re , searcher. "7 3 
Second: Knowing the Qur'an 
Almost all of the Muslim jurists agree that this 
pre-condition is the most fundamental and 
indispensable for any, mu. itahid. Al-Shat 't. states in 
his al-Risäla" 
"Nobody. can - exercise analogical reasoning'5 
except the one who could gain the instrument 
which is needed to be used in analogy, . 
i. e. 
the knowledge about the science of the book 
of God including its injunctions, its moral' 
teachings, its science of abrogating ( as )' 
and abrogated, (msnsDkh, - 
its general 'C Gramm) 




According to Imam al-Haramayn, to understand the 
Qur'an, a muitahid should not rely upon what he can 
understand out of its language alone. This is because 
most of the Qur'änic commentaries have been received 
through narrations. On the other hand, he should 
also not rely solely upon what has been transmitted 
in books or publications. Hence, he should acquire 
for himself a genuine knowledge about it as well as 
acquire necessary knowledge about the science of 
abrogating and abrogated. 77 
The significance of this pre-condition is so 
obvious and can be easily understood because the 
Qur', Sn is the most fundamental source of Islam. It is 
impossible for anybody to attain authoritative and 
credible status in Islamic law without gaining a 
strong grounding in the Qur'can. 
But a question which usually arises at this 
juncture is how far someone is required to fulfil this 
pre-condition to be eligible to claim the right of 
i_itihad . for himself. Here al-Ghazdll, after 
affirming that the Book of God is the principle source 
of which sufficient knowledge is imperative, says: 
"It is *not required (for a muitahid) to 
know the whole Qur'an, but only those verses 
pertaining to legal rules are required, and 
these are estimated to be about five hundred 
verses and it is not stipulated that he 
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should memorize them, but it would be enough 
if he could recognize their places in such a 
way that would be able to find any relevant 
provision when needed. "78 
Al-Shirazi seems to agree with al-Ghazall in this" 
when he observes, "What is required from a mu. itahid 
is just to know those provisions related to legal 
rules and those which explain the lawful and unlawful, 
but not stories, parables, exhortations and 
reports. "79 
This view is also supported by al-Razi who remarks 
that a mu. itahid is required to know only about- five 
hundred legal provisions in the Qur'än. 8° 
According to al-Shawkani, to make such a 
restriction on legal verses of the Qur'dn to about 
five hundred verses is inaccurate and rather 
arbitrary, because the Qur"' anic provisions from which 
legal rules can be deduced are available in abundance 
and far exceed this estimation, as whoever is endowed 
with the real power of understanding and complete 
contemplation can deduce legal rules even from such 
verses which apparently deal with stories and 
parables. et 
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Furthermore, this restriction can create another 
problem, especially in differentiating legal 
provisions from other verses, because this 
differentiation would be impossible without knowing 
the whole Qur'än. Probably due to this reason al- 
Qayrawänt quotes that al-Shelfi'i has stipulated that a 
mu_itahid should memorize the whole Qur' an. 8z 
Beside recognizing legal provisions in the Qur'än, 
the mu_itahid's knowledge should also comprise several 
other relevant requirements: 
(a) Knowing the circumstances under which the Qur'an 
was revealed. Naturally this pre-condition is 
indispensable for gaining appropriate understanding of 
the text due to their close relationship. According 
to al-Amid!, having knowledge about the circumstances 
under which the Qur'an was revealed <asbäb al--nuzill) 
is an imperative pre-condition for anybody who wants 
to understand the Qur'an. In knowing these 
circumstances of revelation, one can clearly discern 
the meanings and objectives of the verse concerned. 
Some jurists consider having knowledge about the 
Meccan and Medinan verses as, one of the' fundamental 
pre-conditions for; mu. itahid. 83 It would appear that 
such knowledge is necessary in' order to know the 
earlier and the later revelations. Yet perhaps such 
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knowledge is not a great advantage with regard to the 
legal rules in which 'a mu_itahid invests his work. 
This is because most of the legal verses were revealed 
in Medina. Thus knowing about Meccan and Medinan 
verses has little, if anything, to do with the legal 
rules. 
<b) To know about the abrogating (n6sikh) and 
abrogated <mansQkh) verses is one of the important 
items in order to understand the Qur'an, especially 
pertaining to the legal rules. As we can see in the 
sunna <the Prophet's tradition), during the early 
years of Islam the Muslims faced Jerusalem in their 
prayers, and this changed a few years later when they 
were ordered to turn to the Ka'ba in Mecca. This 
event has been recorded clearly in the tradition 
literature, 84 and the Qur'-Sn also gives its indication 
to it. 85 This implies that the legal rule about the 
former practice had been abrogated and was substituted 
by the latter. 
The vast majority of the -Muslim jurists consider 
that the inheritance provisions in the Qur'an 
abrogated the bequeathing system which is prescribed 
in two Qur' anic verses. ee 
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Al-SuyCktf claims that there are about twenty one 
Qur' anic verses which have been abrogated. a7 However, 
according to AbQ Zahra, profound reflection shows that 
the abrogated verses could be reconciled and this 
means that no abrogation has taken place in those 
verses. ae 
The Qur'anic legal rules can be classified into 
several classifications as follows: 
(a) Legal rules relating to Islamic theology such as 
belief in God, His messengers, the Day of Resurrection 
and other theological doctrines. 
(b) Legal rules relating to the purification of human 
soul and its educational methods including-explanation 
about good conduct which should be nourished and about, 
bad behaviour which must be avoided. 
(c) Legal rules relating to the sayings and actions of 
mature man (for whom the observance of the religious 
precepts is obligatory), beside the two previous 
categories. - These are the practical legal rules. <al-. 
" abkam al-'amaliyya) which can be divided into -two 
sections:, the first section is: related. to -the 
ritualistic action . ('ibddAt), U. e. those actions 
which thread the relationship between ' man. - and the 
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Creator>, and the second section concerns the social 
transactions (mu'amalat) which regulate the 
relationship between man and his fellow human beings. 
These include all issues of general and, particular 
laws. 89 
The Qur'. Snic legal rules have been sometimes given 
in a general way, laying down the main principles 
which shape the bases for the structure of the 
detailed application. Sometimes they have been given 
in a summary form which needs further detailed 
clarification as in the case of the commands of 
prayer and zakat, and on some other occasions they 
have been described in detail as in the case of 
divorce, the share of inheritance, the revealed 
criminal punishments and the likes. 
All these are essential to the independent 
mu. i t ah id. 
Third: Knowing Legal Traditions 
A mu_itahid is also required to gain sufficient 
knowledge of ahAdith al-ahk9m or the Prophetic legal 
traditions. However, he does not necessarily memorize 
the whole of these ahadith: - although it : would be 
preferable if he could do. -so. Instead, he must be 
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capable of referring to them when making his legal 
deduction, and this would be possible by knowing their 
place in authoritative texts. '° 
As in the case with the Qur'an, knowing the legal 
tradition also includes knowing about the 
circumstances in which a certain badith was said or 
done by the Prophet as it includes knowledge about the 
abrogating and the abrogated. Acquiring all of this 
knowledge is important, because the legal traditions 
of the Prophet are complementary to those of the 
Qur'9n, or they are elucidations of those of the 
Qur'dn. According to al-Shdýibt, nothing can be found 
in the sunna whose meaning is not indicated in general 
or in detail in the Qur' an. 91 
The position of the sunna as one of the sources of 
Islamic legislation is second only to the . 
Qur' 6n. 
This means that a muitahid has to look for his legal 
opinion firstly in the Qur'an, but if he does not find 
any solution in the Qur'an, he has to turn immediately 
to the sunna. 92 This view has been embodied in a 
had t in which it is reported-that the Prophet asked 
Mu', Sdh b. Jabal, by which source he would give his 
(legal) decision when he was appointed as- a governor 
to Yemen. In his reply, - he mentioned the unna . just 
second to the . 
Qur' dn, and this ' attitude -of.. Mu'ädh 
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found its approval from the Prophet who, as reported, 
praised Mu'ddh for his sound opinion. ' 
There are four ways by which the sunna plays the 
role of elucidating the Qur'än in connection with 
legal rules: 9" 
First, it clarifies its ambiguities, elaborates 
its summary expressions, particularises its 
generalities and differentiates between the abrogating 
and abrogated verses in-the view of the great majority 
of the jurists who agree that the abrogations have 
really taken place in some of the Qur'änic legal 
rules. 
For example, the basic obligation of alat 
(prayer) is mentioned in the Qur'an without explaining 
further details about its procedures and provisions. 
The obligation of zakat is also mentioned generally 
in the Qur'9n without detailing or. elaborating the 
ways of collecting it and from what sources-it should 
be taken, and so forth. However, the ., sunna comes to 
give clarification in detail and'clearer 'explanations 
in all these injunctions. About the generality in the 
Qur'anic statements which the sunna comes to give its. 
particularization, 'al-Shäfi 'I. '. considers the adith 
which says: "do not marry a, woman' together with her 
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paternal or maternal aunt" as a particularization to 
the Qur'anic verse which says: "It is made lawful for 
you to marry other women than these (certain women 
whom a man is prohibited from marrying due to the 
close kinship). 95 
Second, the sunna gives additional obligations to 
those legal rules whose principles have already been 
asserted explicitly in the Qur'an. An instance of 
this is the case of liGan96, whose principle is fixed 
clearly in the Qur'an, 97 but the sunna comes to 
confirm it by its decision to separate the partners. 96 
The third type of the legal rules of the sunna 
are those rules that give certain limitations to the 
absolute rules in the Qur' an, e. g. , cutting off the 
thief's hand from the wrist, 99 or such rules as those 
which give some exemption for marine dead meat from 
the rest of dead meat which are forbidden to the 
Muslims. 100 
The fourth way by which the sunna can be an 
auxiliary instrument to the Qur' an. with regard to the 
. 
legal rules is where it brings about legal rules which 
have not been provided by the Qur'änic text. An 
example which has. often been- cited in this case is a 
ham dith in which the Prophet-. prohibits the Muslims from 
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eating domestic donkeys, and also what has been 
reported that he prohibits them from eating every wild 
animal which has canine teeth and every kind of bird 
which has claws, about all of which the Qur'an is 
silent. 101 -This is because the sunna has its own 
independent authority in deciding Islamic legal rules 
beside the Qur'an. There is a well-known ad t in 
which it is reported that the Prophet says that, 
"Verily I have been conferred the Qur'an and something 
else which has the same authority as the Qur'an (in 
resolving legal rules). "lox 
According to Ibn al-GArabi, there are about three 
thousand ahadith from which legal rule can be 
derived. IOS 
However, it should always be. borne in mind, as has 
been mentioned earlier, that the position of the sunna 
as one of the authoritative sources of Islamic legal 
rules, must be placed in the second rank, which 
implies that a mu. itahid- has to look in the Qur'dn 
first before turning to the sunna for his-juridical 
endeavours. 
Furthermore, al-Ghazali- considers that having 
knowledge about al-iarh wa al-ta'dl: l'. (invalidating and 
justifying) and awl al-riiEll (the transmitters' 
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personal characters), i. e. two sciences of the 
criticism of badith transmitters, is the supplementary 
condition for an independent muitahid. 104 Logically 
speaking, this condition seems impossible to be 
fulfilled, especially so much time has passed. Al- 
Räzi's suggests' as modification that it would enough 
to rely on great collectors of the 'ahädith as al- 
Bukhärl:, Muslim and the likes, about whose credibility 
the (Islamic) critics have agreed. 105 
Knowing the legal ahadith also means knowing their 
chain of transmission and their classification into 
tawätur (well established traditions), shuhra (famous 
or well-known traditions) and U dd (isolated 
traditions which has been transmitted by small number 
of transmitters only). iod 
Fourth: The Nature of Consensus 
This is another branch of knowledge which a 
mu_itahid must acquire, - so that he will not give a 
legal opinion which contradicts, 'what has already been 
agreed by the jurists. In this respect he should not 
give his legal opinion except when it is in conformity 
with that which has been given, by, previous scholars, 
or when he has ascertained that the legal' issue in 
which he is giving his legal opinion is most likely to 
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be a new issue which has never been tackled and 
discussed by previous jurists. 
The agreement achieved by all Muslim jurists on a 
certain Islamic legal rule in any age after the death 
of the Prophet Muhammad is called the consensus 
<i m86). 107 It is considered by the vast majority of 
them as the third authoritative source of. the sharl4a 
after the Qur' dn and the sunna. 106 As remarked by al- 
Khaýib al-Baghdddi, "If the jurists of certain period 
agreed about certain legal rule of something, this 
agreement becomes binding upon the Muslims. "109 Imam 
al-'I; Iaramayn adds that "This is what has been seen as 
appropriate by various authoritative groups of 
different juridical schools. l10 
The vital position of the m$6 in the Islamic 
legal system is indisputable because most of the legal 
rules in the Qur' 6n and the sunna can be interpreted 
in various ways due to presumptive indications. But 
by unanimous agreements of, the jurists, only certain 
rules should be accepted and implemented by the Muslim 
community. - 
The. validity of the iimäc as one of the essential 
sources -of the sharf'a has been-taken from the Qur' do 
and the sunna. One of 'the significant Qur'. anic 
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provisions which has often been quoted in this respect 
is a verse which says that, "If anyone contends with 
the Prophet after guidance has been plainly conveyed 
to him and follows a path other than that becoming to 
men of faith, We shall leave him in the path he has 
chosen and cast him into hell, what an evil 
refuge? ""' 
The way that this Qur'anic provision implies the 
authority of the consensus is that it joins together 
opposition to the Prophet and following other than the 
believer's path in a single warning, which means that 
following such a path is prohibited just as opposition 
to the Prophet has been prohibited. 112 
With regard to the sunna, there are several 
ahddSth from which can be concluded that. the authority 
of the consensus-is one of the sources -of the Shari 6a. 
Amongst these ahadith are: "My community will never 
agree on error"; 
13 
and "What has been seen as plausible 
by the Muslim is surely plausible, also in God's sight, 
and what has been considered as evil by the faithful 
is.. surely evil also in God's sight, "t t" and "God's 
hand (His blessing) is with the community. "tts 
In addition, there are . 'also 'a, number of ; ahadith 
which give warning to the Muslims against deviating 
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from what has been agreed upon by the community. Al- 
. 
Shdfi'i maintains that the Prophet's command to the 
Muslims to adhere to their community is something 
which has been used as argument that the consensus is 
something binding. 116. 
But in order to be recognized as an authoritative 
source of the sharrGa from which legal rules can be 
derived, the jurists' consensus must be based on valid 
evidences, '17 because to give an opinion in- any 
religious matter without basing it on textual evidence 
or provision is really an erroneous deed. And as has 
been understood from the above-mentioned ahadith. the 
Muslim community cannot agree on error. i1a 
Furthermore, the Muslim masses are the followers of 
mu_itshids in their religious affairs. If muitahids 
fell into error, the masses would fall into the same 
fate, and this situation is denied by the above 
traditional texts. 
Perhaps an objection would arise here that if 
textual provision is required for consensus, then what 
advantages could be expected from it for legal 
purpose? Here we findIbn al-Häjib al-Mäliki gives an 
answer by saying that: "The advantages of the 
consensus will still exist in'the manner that it-. would 
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stop further research on the same incident as well as 
it would prevent dispute around it. "119 
There are two kinds of consensus: explicit 
consensus (al-i_imac al-2arih) and silent consensus 
(al-i. imd' al-sukQt5). The former, which has been 
accepted by a great majority of the Muslim jurists, 
would take place when all of the jurists have 
unanimously and explicitly expressed their agreement 
on a legal rule of a certain case, while the latter, 
which has been accepted as valid consensus by quite a 
number of the Muslim jurists, but has been disputed by 
several others, 120 would occur when only some of them 
have given their views on a certain event or case, but 
the rest of them have not demonstrated their opinions 
whether by recognizing the rule or rejecting it; 
although everyone of them is aware of the view taken 
by their colleagues. 121 
However, the agreement which is considered as the 
valid consensus here is the juridical agreement 
achieved by everyone of those qualified in this 
particular field of knowledge and, as al-Bay¢awl says, 
"Any view which has been. expressed in this matter by 
anyone rather than a qualified jurist cannot be 
regarded as havi'ng' valid evidence, and any opinion 
without valid evidence is. regarded as error. '! 112 
62 
Having knowledge about the consensus of the 
jurists implicitly includes knowledge about their 
disputes and disagreements. This knowledge will 
benefit a muitahid in his efforts in searching for 
legal rules about events or cases which have been 
disputed and not been agreed on by other jurists, and 
accordingly will enable him to give his own legal 
opinion. Al-Shaýibr reports from several prominent 
Muslim jurists their insistence that this condition is 
essential and imperative for anyone who would like to 
be involved in the Islamic profession. 123 ' Even the 
7rdhirite jurist, Ibn }{azm, agrees with this condition 
and transmits opinions of several eminent jurists 
confirming this view-point. Amongst others, there are 
Sa'; Sd b. Jubayr, Malik, Ahmad 'b, Hanbal and others. 124 
Fifth: The Science of U2al al-FIgh 
Having sufficient, knowledge of ucQl al-fish -(lit: 
principles of jurisprudence), is one of the pre- 
conditions stipulated for a muitahid according to some 
Muslim scholars. 125 The view-point of these scholars 
in stipulating this pre-condition is not difficult to 
see, i. e. because the whole research of a mu. itahid 
involves seeking the legal rules from the provisions 
of the shari Ga and the ways in, which these provisions 
lead to rules, whether directly or indirectly, 
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explicitly or implicitly. This knowledge includes 
general principles of Islamic Jurisprudence, its 
evidences and the ways of utilizing it. In this 
regard, the muitahid has to know the concept of 
istihs, '5n (discretionary rule), al-ma2älih al-mursala 
(permissible public interest), al-'urf. (custom) and 
other evidences in which the scholars have different 
point of views. By gaining wide knowledge in all of 
these aspects of ucOl al-figh. he will be able to form 
his own-opinions and decisions on whether he will 
consider these evidences as the true and reliable 
proof on which decisions can be built or not. 12o 
Historically, this subject is one of those 
subjects in Islam which did not exist during the 
Prophet's time and for many decades after his death. 
The early Muslims did not need this kind of knowledge, 
because as Ibn, Khaldfln argues, "To grasp the-meanings 
from the words did not require anything more than the 
philological talent which they already had by 
nature. "t27 Some of them knew most of the regulations 
that are required particularly for finding the legal 
rules. They also. did not feel that it was necessary 
to learn about the art of the asänfd (the chain of 
transmission) of the sunna due to the nearness of 
time. 
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Nevertheless, after the deaths of , the early 
generations, when the all branches of knowledge were 
becoming more involved, the Muslim jurists and 
muitahids felt that acquiring these laws and 
principles was something imperative and necessary. So 
they developed the independent science which has to be 
known as u2Ql al-figh. 
In fact, one cannot be considered as knowledgeable 
in the Qur'ran and the sunna without mastering this 
science, because in order to understand both sources, 
one should know, for instance, that a certain textual 
command implies the obligatory demand, and that there 
are particular and general forms in the texts which 
each have specific conditions in their indication 
towards the legal rules, and other juridical 
principles and regulations. This science, as al- 
Shawkdni states, is the basis and main pillar of 
i_itih9d upon which its whole structure has been built, 
¢. 
andAmuitahid should examine every case and issue in 
order to reach the right decision. By doing 'so, he 
would be able easily to relate the derived, cases to 
the fundamental one. But if he does not have a strong 
grounding in this science, he would " have faced 
difficulty and confusion in his task. 126 
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However a mu_itahid does not need to know in detail 
about jurisprudence itself, because these detailed 
issues have been produced by the mu. itahid, and they 
are the legal theories which he has achieved after 
exercising his right of iitih6d. If so, they cannot 
be stipulated as a pre-condition of i. itih8d. 1Z9 
Sixth: The Objective of the Sh9r4a 
A muitahid also should be a very knowledgeable 
person -about the objective of the Shar! Ga in every 
issue and topic. 130 He must understand that these 
objectives have been built on consideration of human 
interest. These (permissible) human interests which 
are called "al-ma2alih al-mursala" (lit: untied 
interests) in fact are a new type of public interest 
that did not, exist at the time of the Prophet and 
which are not therefore mentioned in the Qur'Gn or in 
the sunna. In other words, they are matters which 
are for the benefit of the community (pro bono 
pub ico) and 
texts. 131 The 
a vital source 
be easily 
are not specifically defined . in the 
importance of al-ma§alih al-mursala as 
of the legislation. of thesharSGa can 
discerned, because human interests 
constantly emerge. If the the rules' of thesharf 'a 
concerning these new and ever-developing public 
interests were not legislated for, and if the sharf 'a 
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restricted its scope of legislation to the texts only, 
most of these public interests would have been 
suspended and the sharlGa would not have adjusted 
itself to the development of society and its 
interests. 132 
In view of the importance of this topic in Islamic 
legislation for the benefit of humankind at large and 
the Muslim community in particular, al-ShAýibi devotes 
a whole volume of his four volumes al-Muwafag t in 
discussing it alone, 133 as he also deals with it in 
detail in his al-Iftirgäm. 134 
As Ibn al-Qayyim observes: 
"Knowing this objective has a very great 
advantage, whereas the ignorance of it 
has caused many cases of misunderstanding 
about the Sharma, which makes it a difficult 
and tiring task to carry out and a, heavy 
burden to bear. In its true nature, the 
sharrCa comes to put human interests as its 
main and foremost priority. In fact the 
structure of theshar1Ga has been constructed 
on wisdom and on the interests of humankind, 
both for this temporal life and the life to 
come. "135 
This has been testified by the Muslim jurists 
after studying the rules of the shariGa. The Qur'an 
itself indicates this fact on several occasions such 
as: "We sent thee not, but, as Mercy- * for.; all 
creatures. 'It 36 ' And ' the : foundations of - mercy are 
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attracting beneficence to human beings and avoiding 
harm to them. The same objective has been demonstrated 
in other places' 37 from which it can be inferred that 
God does not like to impose difficult duties and an 
unbearable burden on man. 138 
To get a clearer vision of this, it should be 
understood that, according to the Islamic point of 
view, human interests are divided into three 
categories: essential, needed and additional or non- 
essential. The principles of all of these categories 
are laid down by the QurC, Sn, while the sunna has added 
details and given them proper interpretations and 
sufficient explanations. 139 
A situation of essential interests refers to a 
person's striving to safeguard his religion, life, 
property, mind or offspring from perdition. A need 
refers to what is necessary for the attainment of good 
life. Non-essentials within this context are 
"decoration or amelioration". 140 
All of the Islamic legal rules are moving around 
this broad circle. Thus, the development of Islamic 
jurisprudence has never ceased after the Prophet's 
period where legal rules were absolutely decided by 
revelation, but it has constantly expanded and 
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explored new dimensions. When the Muslims confronted 
by the issue of al-khiläfa which occurred immediately 
after the Prophet's death, they faced it from the 
view-point of marlaha. Thus, they chose Abü Bakr 
because the Prophet had agreed to him leading the 
public prayer which is one of the fundamental 
requirements of the religion. They considered also 
that they ought to accept him as their leader in 
worldly matters which are less important than the 
religious ones. They took a similar attitude when 
they agreed to accept the suggestion of compiling the 
Qur'. anic manuscripts into one volume during the reign 
of AbO Bakr. It would be worthwhile observing that in 
this particular event, they gave the reason for this 
project that it contained a "benevolent factor" for 
their religion and community, and this means that 
benevolence in itself is required in Islam regardless 
of whether it has been provided by the text or not. 
The Muslims have emulated these examples of their 
predecessors and have adopted this method although 
they have different views.. in conceiving and 
appreciating it, or in widening or narrowing . its 
scope. t"t 
However, it should be remembered that human 
interests that' are. recognized, ' here are the real. 
interests which will, benefit the whole society. It is 
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not self-interest or limited kind of interest which 
will restrict its advantage to some people only, while 
neglecting others. Therefore, it should be discerned 
in the light of the norm of maýlaha in the shari'a and 
according to its consideration, not according to the 
individuals' tests or desires, because these would 
differ from one person to another, from one situation 
to another situation and from one time to another 
time. The same thing could be advantageous to one 
person and detrimental to another due to difference of 
aims and purpose. t42 
Furthermore, it must be also in harmony with the 
spirit of the Shari 'a and not in conflict with any of 
its sources. 
Seventh: The Original Exemption 
This condition which is known in Arabic as "al- 
barA'a al-a2liyya"143 has been stipulated by al- 
Ghazal i, 144 al-ShirAzi, 145 Ibn Qudkäma, 146 al-Subkl1 4' 
and several other Muslim jurists. It implies that a 
mu. itahid should know that any rule of the sharr 4a has 
only been determined by the textual sources and 
therefore nothing can be regarded as obedience to the 
shari4a order without being based on its provisions. 
A1-Ghazali and al-RAzi call this pre-condition as 
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"rational evidence", t48 while some other jurists refer 
to it as "the continuity of the original absence of 
any legal rule" (al-istichäb al-4adam), t49 or "the 
continuity of the original condition of the mind" 
(isti§häb häl al-'-aa-l). 150 
Failing to find any legal provision in the textual 
sources, the jurists would resort to this principle. 
All rules of the sharl4a have been primarily 
referred to the text. Nevertheless, the human mind 
can show the negation of any rule of the sharI ca in 
certain incident as long as the textual sources are 
silent. This is because the role of human mind is not 
to-legislate the rules of the shari'a, but to discover 
them. 
An example of the juridical application of a1- 
barä' a al-a§liky is al-Shäfi'i' s opinion that the 
witr prayer151 is not obligatory. When he was asked 
about the proof of his opinion, al-ShAfi'i maintained, 
"The sharl: 4a is the only way through which we can 
obtain the obligatory rule of this prayer. I have 
attempted to find the evidence of the obligatory rule 
of this prayer in the sources of the sharTGa, but I 
have failed. "152 
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Another example can be taken from Ibn Qudama about 
"the sixth prayer". According to him, the texts have 
indicated the obligatory rule of the five daily prayer 
for every Muslim. The sixth prayer is not therefore 
an obligatory duty upon the Muslims. And the 
existence of this negative rule is not because it has 
been fixed explicitly by the texts, but it is due to 
the original absence of any rule. 153 
However, this condition should not be regarded as 
separate *condition1S" since it has been unanimously 
agreed that an efficient muitahid would not give his 
legal opinions (fatawa) without basing them directly 
or indirectly on the provisions of the sharf'a. In 
fact, having a strong grounding in the Qur', Sn, the 
sunna and the im-S' seems to be sufficient in this 
matter without the, addition of what is called as the 
original exemption as a separate pre-condition. 
V. THE TECHNIQUES OF IJTIHAD 
There' are three techniques of i_itihäd and all are 
equal in importance- with regard to their roles in 
finding out the , rules of 
' the . sharf Ga. These 
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techniques are the explanatory technique, the 
analogical technique and the reformist technique. 
A. The Explanatory Technique (I. itihäd BavSr ) 
What we mean by this technique is the exertion of 
muitahid's efforts to acquire the precise rules of the 
sharl'a from the texts. In order to reach certain 
legal opinion, a mu. itahid should first of all direct 
his attention towards the textual sources, 155 because 
any rule of the. shari'a can be obtained, directly or 
indirectly, explicitly or implicitly, only from its 
texts. If the required legal rule has been found 
explicitly expressed in the Qur'an or in the sunna, he 
would rely entirely upon it without any -hesitation. 
This means that all his enquiries regarding legal rule 
in certain case have been completely answered. 
Nevertheless, not all of the rules of the Shari' 'a 
can be found to be explicitly expressed in the text, 
similarly, not all of the sunna have been transmitted 
with the same degree of authority. Hence, a high 
standard of scholastic expertise is needed to examine 
the texts from various aspects in order to identify 
the significance or indication- of every relevant 
provision; whether, it - is general or particular, 
absolute or conditional and so on. 
73 
A careful study should be undertaken, particularly 
in respect of the textual words, to know whether they 
have real or metaphorical meanings and whether they 
indicate the explicit meaning (man ) or implicit 
meanings (ma üm) and so forth. ise 
B. Analogical Technique (I_itihad Qixasi) 
In this technique, a mu. 1tahid attempts to 
associate a derivative incident <'&r4) which has- no 
provision in the texts with an original one (asl) 
which has a textual provision in order to decýde the 
common basis of rule which exists in both of them. 
There -are three relevant terms that should be 
given due concern in this connection in order to 
understand A muitahid' s efforts in searching 
for ' the 
rules of the shari Ga by the analogical method. 157' 
These terms are: tahgiq al-manat (verification of the 
basis of the'. rule), tangTh al-man. t (refinement of the 
basis of the rule) and takhrii al-manät (deduction of 
the basis of the rule). 15 
Tahgigal-mangt is a kind of i. itingd which aims to 
verify the. basis of the rule of law already known by 
the text or by the consensus ( ). in derivative law' 
', 
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(farG) , so that the legal rule of the former case 
would consequently be applied to the latter one. 159 
For example, in the case of killing game while 
performing the pilgrimage, the Qur' än says: 
"0 you who believe, kill not game while in 
Sacred Precincts or in pilgrim garb. If any 
of you . doth so intentionally, the atonement 
is Coffering of) a domestic animal equivalent 
to the one he killed. "t 6u 
This Qur'anic verse asserts clearly that atonement 
should be made for killing game while performing 
pilgrimage in Mecca, i. e. a domestic animal which 
resembles the slain game. To offer this atonement on 
the basis of equivalence is known from the textual 
provision as well as from the jurists consensus, and 
this is what is called "manat al hukm" or the basis of 
the rule, i. e. the obligation of atonement by the 
pilgrim in this case. But what kind of domestic 
animal can be considered as equivalent to the slain 
game is a matter to be decided or verified by i. itihad, 
for instance, a cow for a slain wild donkey. tot 
I 
Another example is the application of "justice" as 
mentioned in the Qur' dn: "And 
persons from among you endued 
-Although the meaning of justice 
1ý 
for witness, two 
with Justice-"'62 
in the perspective of 
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the sharl'a is already known to us, 163 we need to 
specify or verify as to whom this quality should be 
appropriately ascribed. I 64 The basis of the rule in 
this case, i. e. justice, is known to all of us' by the 
texts and by the consensus, so there is-no need to 
derive it. But it is difficult to realize it with 
certainty as to whom it applies and as to whom it 
does not. Here the muitahid should exercise his 
i_itihäd in verifying the existence of certain bases of 
rule in certain cases or incidents. ies 
Tangmh al-mandt (refinement of the basis of the 
rule) means to refine or purge the true basis of the 
rule from invalid elements which have blended with it, 
so as to differentiate between both kinds of the basis 
of the rule. tea 
An example can be cited from what has been 
transmitted: A nomadic man came to the Prophet, 
admitting that he had committed sexual. Intercourse 
with his wife during the day-time of the fasting 
month. 167 On hearing of this incident, the Prophet 
ordered him to emancipate a slave. 168, In this case, 
the mu_itahid has to refine the, basis of the rule from 
its, irrelevant or invalid elements (e. g. nomadic 
, quality of the man)' . 'which might be related  to it. 
Besides, he' has. to generalize it, to any mukallaf 
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rather to restrict it to a particular type of 
individual. Furthermore, it might be wrongly 
comprehended that the basis of the rule is applicable 
to the fasting month of that particular year only, but 
this consideration must be, put aside as invalid and a 
generalization should be made to any similar incident 
taking place in every Rama¢än. t69 
The third and the last type of the mu. itahid's 
efforts in searching for legal basis is "takhrf. i al- 
manal" (deduction of the basis of the rule). This clay 
of 1. itihcld is practiced when a legal rule of certain 
case has been mentioned in the text without explaining 
the basis of the rule. For instance, the prohibition 
of wine and usury have been provided in the text, 170 
but the basis of the rules has not been mentioned in 
the* same place where that legal provision appeared. 
Hence, we have to deduce them by using our reason, and 
we say that the basis of the rule in the prohibition 
of-wine is intoxication and we make our generalization 
in this legal rule to every intoxicating element by 
applying analogical method. Similarly with the case 
of. usury, we say that the basis of the rule in its 
prohibition in the case of wheat is its esculent 
nature. t. 7t Accordingly, we give similar legal rule to 
rice and dried grapes by method of analogical 
: reasoning. 172 This is a kind of i. itihad by analogical 
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technique173 which has been disputed by various 
juridical schools and, absolutely rejected by the 
: ýahirites, the ShT'ites and certain groups of the 
Mu'tazilites. 174 
C. Reformist Technique (Iitihäd IstirRlähi) 
In this technique the mu. ltahid tries to find out 
the rules of the sharl4a in new cases or incidents by 
applying the general principles of the shari'a such as 
acquiring beneficial factors (ialb 81--marplaha), 
avoiding harmful factors (dafr- al-maf sid), the 
invalidation of legal fiction (sadd al-dhara'i'), 
juridical equity (al-istihsan) and public interests 
(al-ma5dlih al-mursala). 175 
I_itihad for the purpose of reformation is the most 
productive method of Islamic legislation regarding 
cases which do not have textual provisions. It has a 
great capacity for presenting legislation in order to 
accommodate human developments and to fulfil their 
various necessities and interests. However, i. itihad 
in this area needs precautions, especially in 
discerning the real interest and avoiding falling into 
the trap of following one's desires. 
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Taking public interest as the real objective of 
the sharSGa, a mu. itahid can employ his efforts in 
searching for the rules of the shari'a in various 
cases and events which are not available in the 
textual sources. 
If this technique of i_itihad is applied properly 
by the qualified scholars, there is no doubt that 
Islamic jurisprudence will be able to cater for, new 
situations. 
Naturally human reason plays a conspicuous role in 
this reformist technique of i. itihäd, since the texts 
are limited and the developments of human societies 
continue throughout successive generations. Iitihäd 
should not be restricted to explaining the meaning of 
the texts only, although nobody can deny the 
importance of this explanatory technique as has been 
discussed above. But this does not exclude the search 
for juridical solutions by employing one's 
intellectual efforts in order to achieve common 
welfare and public interests. This is why al-Ghat ll 
considers Islamic jurisprudence and its legal theories 
(u2ül al-figh) as the- noblest science when he 
maintains that 
"the most honourable science is the one in 
which human reason has inherently mixed 
with revelation and where opinion and text 
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co-exist side by side. Islamic jurisprudence 
and its legal theories are amongst this 
category when they harmonize between the 
shari'a and human mind.. They have never 
taken any decision out of pure human reason 
which cannot be accepted by the shari'a as 
they have never been constructed on the basis 
of mere imitation which cannot be confirmed 
by the human mind. 11176 
With this understanding of the nature of iitihAd 
by personal reasoning, al-Ghazal expresses his 
acceptance of the principle of "al-istish6b"177 which 
reconciles the sharr'. 4a with the human mind. The 
same implication is stressed by al--Shawk9nf who says: 
"I. itihad by personal reasoning as can be 
employed by deducing evidence from the Qur'an 
and the sunna, could also be employed by 
relying upon the original exemption, or 
original indifference (of any legal 
rule).... or by relying upon public 
interests or precaution. "178 
VI. THE LEGAL STATUS OF ITTIHAD 
According to the jurists, the legal status of 
iitihAd is variable according to a variety of 
circumstances; sometimes it is an individual 
obligation (farc¢ 'ayn), sometimes it is a collective 
obligation (farcl kif 5ya). On some occasions it is a 
recommended matter (sunna / mandOb) and on some other 
occasions it is. a forbidden thing (haräm), 17.9 
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Let us now examine the different legal status of 
i. itih6d in its different circumstances: 
First: Ittihad is an individual obligation, i. e. ', 
it is a duty on every Muslim who has the capability of 
exercising it if a mu"Itahid feels that he would miss 
the opportunity of giving the right legal opinion of 
the shari'a. In this circumstance, it is incumbent on 
this mu. itahid to immediately employ his effort to 
investigate legal evidences in order to find out the 
Islamic legal rule pertaining to the relevant 
incident. If he does not give his legal opinion in 
such a situation, he is regarded sinful. This is 
concerning cases raised by other persons. For cases or 
events which he himself has faced, ' it is also 
incumbent on him as an individual duty due to the fact 
that a mu. itahid is not allowed to follow the legal 
opinions of other persons. 
Second: I. itihad is a collective obligation. 
when one of the capable jurists gives his legal 
opinion about the relevant case or event and all the 
others are discharged from the obligation. But if 
none of them comes forward to give his legal opinion 
about that case or event, it is considered that the 
sin of this shortcoming or negligence would fall on 
all of them. This rule is applied also to a case 
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which has been raised by two mtiitahids. if one of them 
gives his legal opinion about it, they both would be 
regarded as free from being sinful, but if neither 
gives his legal opinion, it is considered that the sin 
would fall on them both. 
The third circumstance is where iitihäd is 
recommended. This happens when a legal opinion on a 
certain case or event has been given before its 
occurrence or before any problem arose about it. It 
is recommended that the jurists presume unprecedented 
incidents or cases and try to anticipate their legal 
rules as has been-done by the Hanafite Jurists. These 
cases have been known as the "hypothetical cases" in 
Islamic jurisprudence. 
Fourth: I. 1tihad is forbidden when it is in 
conflict contrast with the ultimate textual provision 
or with the jurists' consensus as has been indicated 
earlier. A muit'shid is regarded as sinful if he 
exercises i. itihad in such cases if he knows that his 
legal opinions are against clear textual provisions or 
against the jurists' consensus. 
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VII. CORRECT AND INCORRECT IJTIHÄD 
The umhür hold the view that in theological 
matters only one certain iitihäd can be correct. For 
this reason, they maintain that the muitahid who 
reaches the correct 'iitih5d in this respect is 
rewarded, but the others are sinful. 180 
A similar rule is applied to certain juridical 
issues that have definite rules and are necessarily 
known in Islam such as the obligatory rule of five 
daily prayers, the prohibition of murder, adultery, 
theft and so forth... 
As has been mentioned earlier, i. itihid cannot be 
operated in all of these areas and every Muslim has to 
accept the rules of the shart6a in such issues. 
However, concerning the juridical issues which 
have presumptive rules and which are the subject of 
i. itihäd the Muslim jurists have different opinions 
about whether the correct iitihAd here is only one 
i. itihäd or more than one. The source of this 
disagreement is a question of whether God had laid 
down a certain legal rule regarding a certain case 
before a muitahid has declared his iitihAdic decision, 
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so that it would be the same rule as was discovered by 
the muitahid. 
According to al-AshGarl, al-Ghazall, al-BSgillani 
and the Mu'tazilite jurists, 1e1 God had not laid down 
any legal rule before the multahid decided it. This 
means that what they regarded as true in a mu. itahid's 
speculation is really the true rule of God. 
Therefore, every muitahid is right because he has 
already done his duty1t82 
On the other hand, according to the vast majority 
of the jurists, God had already laid down a certain 
legal rule before a muitahid employed his iitihäd, and 
only this is the right rule. If a multahid happened 
to discover this divine rule, he has gained the right 
rule and his i: itihad is correct. But if he did not 
find that rule, this means he is wrong or misled and 
his iitihäd is incorrect although he is not sinful 
because of this mistake. However the correct muitahid 
attains a double reward, one for his correctness and 
another one for his iitihäd, whereas the wrong 
muitahid only gets one reward for the effort which he 
had given in looking for the rule. 183 This view has 
been attributed to the eponyms of the four Sunnite 
schools184'and according to some writers, this is the 
only view al-Sh§f't held. 185 
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Those who uphold this later opinion have had 
recourse to several evidences taken from the the 
Qur', Sn, sunna and the consensus of the jurists. tae 
A, A Qur' ranic Evidence 
The first evidence which has often been used in 
espousing this opinion is the Qur'anic verse which 
states: 
"And remember David and Solomon, when they 
gave judgement in the matter of the field 
into which the sheep of certain people had 
strayed by'night. 107 We did witness their 
judgement. To Solomon We inspired the 
(right) understanding. "tae 
The way of argumentation based on this verse is 
that it bestows upon Solomon rather than David, ' the 
right judgement (in this incident) and therefore' it 
indicates a misconception of David about it, otherwise 
this particularization would be meaningless. This is 
evidence of the unity of God's rule in this case where 
the correct iitihSd is only one. Al-Ghazall rejects 
the validity of this evidence as follows: 
First: This verdict of David and Solomon cannot 
be considered as an iitihadic decision, because some 
scholars see. that the prophets' litihad as mentally or 
religiously impossible, and some of them even 
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further in this respect by denying that prophets 
commit any error. Therefore, how can error in this 
case be ascribed to David? And from which source do 
we know that he said that out of his personal iitihad? 
This objection has been replied to by the argument 
that both messengers' judgements were really based on 
their iitihdd and did not come from revelation, 
because if David's had come from revelation, Solomon 
have had no right to reject it, as David also would 
have had no right to withdraw his judgement to agree 
with Solomon view-point. So it. is clear that 
prophets were allowed to practise iitihäd, and that 
they might fall into errors in their i. itingd. t69 
Second: The opponent also tries to refute this 
evidence in another way by saying that this Qur'Anic 
verse contradicts the above argument since it 
continues to say: "... and to each (of both prophets) 
We gave wisdom and knowledge. " There is no doubt that 
what is false and in error cannot be regarded as wise 
judgement and knowledge. Judgement of anyone who 
judges matters not in accordance with what God has 
revealed cannot be considered as God's judgement, and 
it also cannot be interpreted as the judgement and 
knowledge which has been 'conferred by Him; especially 
in terms of high praise. 190 
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The answer to this objection is that the above 
expression does not mean that both prophets were given 
judgement and knowledge in this particular incident 
itself, but it might mean that they were given 
knowledge about ways of iitihAd and methods of 
judgement in general. 191 Any error that might occur 
in a certain case cannot be interpreted as denial of 
this fact. 
Third: The last objection to the above evidence 
is that, perhaps both prophets were allowed to invest 
their iitihad in that 'particular case and they, did 
really utilize it and both were right. But later, a 
revelation was sent down approving Solomon's i. itihad 
which became the right judgement by that divine 
approval. But because this revelation was sent down 
onto Solomon alone, it is attributed to him only and 
not to David. Therefore, this right judgement has been 
known by God's revelation and not through the 
exercising of iitih6d: 192 
The answer to this argument can be found in itself 
as'it is clear that al-Ghazall has indirectly admitted 
that revelation was sent down approving. Solomon's 
i. itihad which means that his judgement was the right. 
one. 193 
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ý. Evidence From the Sunne 
There are a number of ah dith have been used by 
the 
. 
iumhor_ to consolidate their stance; one-of which 
is what has been nhrrated by 4Amr b. al-4Ä, S and AbQ 
Hurayra in which the Prophet says, "When a person in 
authority judges on a case with right judgement he 
gains double reward, but if he judges with a wrong 
judgement he gains only one reward. "19s 
This shows that iitihcId may' be right as it may be 
wrong. And this leads to the conclusion that the 
right i_itihäd is only so, because if there maybe more 
than one right i. itihad. every mu. itahid must be right 
and each one must be given the same reward, and this 
contradicts the above hadith. 
The opponents reject this evidence-by arguing that 
the wrong can be envisaged only if the case concerned 
has textual provision or juridical consensus or 
analogy which are not identified by a muitahid. This 
is not actually what has been disputed about in this 
regard. The objection here is only about the 
muitahid's error in finding the right legal rule out 
of pure conjecture. t9S 
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This objection can be refuted down by affirming 
that the meaning of the above ha, dith is general and 
comprehends all i_itihads irrespective of the 
availability of any evidence or not. Therefore, to 
particularize it with the existence of the text, the 
consensus or analogy is indeed an arbitrary decision 
and thus, such an argument is not valid. 1,96 
C. Evidences From Consensus 
The AumhOr who maintain that the right iiitihAd is 
only one i. itihad also justify their stance by relying 
on several cases supported by the consensus of the 
rahAba; amongst others is Abo Bakr's saying in the 
case of al-kalala. 197 of I give my decision about al- 
kal, 91a out of my personal opinion. If I am right it 
is from God, but if I am wrong it is from Satan: A1- 
kalala means the heirs except father and son. "19 
Once, a writer wrote a letter on behalf of 'Umar 
(b. al-Khatýäbsaying, "This is what God has 
inspired '-Umar to see... " 'Umar disapproved this 
expression and ordered his assistant to rub it out and 
rewrite in its place, "This is what cUmar has seen. 
If it is wrong, it is ; Umar' s own fault. "1 9 
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Once when 4Umar made an attempt to codify an 
enactment in matrimonial affairs against the excessive 
price of a dowry, a woman protested and reminded him 
about a certain Qur'änic verse. -20 0 'Umar could do 
nothing but said, "The woman is right and 'Umar is 
wrong. 14 2.0 1 
All these evidences demonstrate the fact that only 
one i ihadis correct. 
A1-Ghazali, however, refuted these. evidences by 
arguing that they said such expressions just out of 
their humbleness and self-humiliation! 202 
D. Rational Evidence 
The umhor have also used a rational evidences in 
their argument; one of which'suggests that to say that 
all multahids are right would lead up to a confusing 
result. For instance, when a disagreement between 
two multahids arises regarding the positive and 
negative of the lawful and unlawful aspects of a 
certain case, two contradictory legal rules have to be 
brought together, and this is unacceptable. 2O 
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The Second Group's Evidences 
Those who support the view that all mu. itahids are 
right in their i. ltihadic endeavours have tried to 
justify their stance by using several evidences as 
follows: 
A. The Our' änic Evidence 
The previous Qur'anic provision itself which 
states: "... and to each (of David and Solomon) We 
gave judgement and knowledge. " According to them, if 
either prophet was wrong, this would not have been 
God's judgement and knowledge as it was. Hence, it is 
obviously that every muitahid is right. 
This argument has been answered by the argument 
that the above Qur' dnic verse indicates only the fact 
that each one of the prophets was given judgement and 
knowledge. And this indefinite expression cannot be 
generalized to include that particular case. The true 
interpretation may be that both were given right 
judgement and knowledge about the ways of inferring 
legal rules as well as methods of deduction. 204- 
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B. Evidence From the Sunna 
The Prophet is reported to have said, "My 
Companions resemble the guiding stars. Whoever you 
followed amongst them, you would gain guidance. "21'5 
Their argumentation concerning this hadit is that if 
there is anyone of the $ahaba who can be wrong, the 
Prophet would have not said that guidance could be 
gained by following -each one of them, - because, as 
everybody knows, their legal opinions are different. 
The answer is that, although the ha, ý 
dIth can be 
generalized to all of the Prophet's Companions, it 
cannot be generalized to what should be followed from 
them, because the generality in terms of individuals 
does not necessarily mean the generality in terms of 
situation (of ideas, actions, etc. ). However, 
following, (which leads up to gaining guidance) can be 
interpreted as following them in their narration from 
the Prophet and not in their i. 1tihads and personal 
views. 20b 
C. Evidence From the Consensus 
For 'instance, the $ahgba agreed to admit the 
differences in their i'itih9ds by being ' tolerant ., to 
each other. Moreover, . the pious khulafa' used to 
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recruit candidates for judicial posts even though'they 
realized that their judgements differed from their 
own. If any error could be imagined in i. itihad, the 
2ahaba would never tolerate it as they did not 
tolerate the attitude of those rebellious tribes who 
had refused to pay zakdt during the reign of Abo 
Bakr! 207 
The lumhür' s answer to this evidence is that the 
sahlba did not protest over the i_itihädic differences 
because the wrong in such a domain cannot be clearly 
identified. Besides, he will be rewarded even though 
he has been wrong in his endeavours. The wrong which 
should be reproached and cannot be tolerated is that 
which can be certainly identified. Thus the above 
evidence is irrelevant to our purpose. 208 
D. Rational Evidence 
They say that, if only one certain i. itihadic rule 
is correct in every case, God would have certainly 
fixed a definite evidence in order to avoid any error 
or confusion and to prevent any objection. This is 
what has usually been noted in every ordinance of the 
shartGa as has been mentioned in the Qur'an:. 
" .. apostles who gave' good' news as well as warning, so that mankind, after (the co 
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ming) of the apostles, should have no plea 
against God. "209 
And. 
"We did not send an apostle but (to teach) 
in the language of his own people, in order 
to make (things) clear to them. "210 
This evidence is rejected by the _iumhür on 
the 
grounds that it is based on God having the obligation 
to preserve human interests in His decision. However, 
proponents of this view argue that if we accepted that 
human interests have been preserved in the rules of 
the shar1Ga, nothing can stop the attainment of these 
interests by searching for legal rules out of their 
hypothetical evidences. 211 If these interests are not 
clearly visible, nothing can stop them from being 
achieved in the legal rules inferred by iitihdd. 
VII. THE ABSENCE OF A MUJTAHID IN CERTAIN PERIODS 
The question of whether a certain period can be 
devoid of any mu. itahid is another controversial issue 
on which the Muslim jurists have different views. The 
majority of them are in favour of the idea that a 
certain period may be, devoid of any, mu_itahid. 212 Some 
of them have gone so far as to say that there has been 
no muitahid after the fourth century. A. H. P13 But a 
number of them have maintained that no period could be 
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devoid of a mu. itahid. This latter view has been 
mainly ascribed to the Hanbalite school of 
jurisprudence, 214 but some writers observe that this 
is also the opinion of certain Shafi'ite jurists such 
as AbQ Ishtkq al-AsfarAyini al-Zubayri. 2l5 Certain 
M, Slikite jurists are also said to have adopted the 
same view. 21 6 
It should be noted that even some of the 
supporters of the former view do not completely reject 
the latter view; although they insist on maintaining 
that the independent type of muitahids have totally 
vanished after al-Sh3f i Gt' s period. 2t7 
A. The Evidence of the First Group 
(1) The assumption that a certain period may be 
devoid of a mu_itahid is not 'impossible. 2le 
(2) The Prophet is reported to have said: 
"God will not take away knowledge by 
stripping it directly from His slave, but He 
will do this causing scholars die, till no 
scholar remains, people will take ignorant 
persons to be their leaders. When the latter 
were . asked to give their. opinions (about 
religion), they will give them (out of 
ignorance), and by this way they will deviate 
(from' the. right path) and mislead their 
followers. "2t9 
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But using this haadith as an evidence in this issue 
has been rejected by the opponents who argue that it 
can be interpreted that what has been foretold by the 
Prophet in' this ham dsth is actually about something 
which will take place after the appearance of the 
portents of the Last Day. It does not include what is 
supposed to take place before that period. 220 
(3) The Prophet is reported to have said, "Islam 
was strange at its beginning and will become strange 
again as it was. Blessing (of God) be upon those 
strangers. 11 221 
This ha, dith is mentioned by al-Amidi amongst those 
evidences which he uses to approve his stance. 222 
Perhaps this adith is meant to indicates, in this 
context, the gradual extinction of the 'ulam'. till 
no muitahid would be available any longer in certain 
periods. 
This evidence can also be refuted by interpreting 
it as meaning that the scarcity of scholars and 
muitahids as foretold in this ha, dith might happen at 
the beginning of the signs of the Last Day. 223 
C4) Another textual evidence which has often be 
used to justify the claim that multahids can cease to 
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exist in certain period, is a ham dith which is 
transmitted by Abfl Said al-Khudrt in which the 
Prophet says, "Verily you will follow the ways of 
those who preceded you inch by inch and step by step. 
Even if they enter in the hole of lizard, you will do 
the same... 224 
In this ha, dSth the Prophet informs the Companions 
that a certain period will come where the Muslims will 
abandon the teachings. of their religion and its way of 
life and follow the ways of other peoples. This 
implicitly comprises all Islamic teachings, including 
i_itihäd. 225 
Perhaps this evidence can be rejected by arguing 
that it describes the general conditions which will 
. befall the Muslim community without specifically 
explaining the absence of iitihrad in certain periods. 
B. The Evidence of the Second Group 
(1) A ham drth is transmitted that the Prophet has 
said: -"A group of my community will constantly gain 
the upper hand in upholding the truth... until God's 
command comes <on the Day of Judgement). "226 
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In this ham dith the Prophet foretells that a group 
of his followers will gain the upper hand in their 
struggle for the cause of establishing the Islamic 
dominance upon the earth. It is natural that gaining 
the upper hand in this task needs a set of moral 
qualities such as perseverance and bravery in 
declaring what is considered as truth in addition to 
knowledge and understanding of religion which cannot 
be acquired except through the exercising of i. itingd. 
Only extraordinary persons can gather for themselves 
these moral qualities in their fulness, and such 
persons are necessarily muitahids. This shows clearly 
that no period can be absolutely void of any 
mu. itahid, otherwise. the Prophet did not foretell the 
truth. 227 
(2) A ham dith in which the Prophet says that: "The 
scholars are the heirs of the prophets. "228 It is 
clear that scholars do not inherit any property from 
the prophets, but knowledge as the same had t 
continues to confirm that: "... we the prophets cannot 
be inherited from in terms of money but only 
knowledge. " This shows that. scholars will * constantly 
be available in every period and amongst them are 
those whose knowledge will reach the stage which will 
enable them to exercise i_itihdd. - . 
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(3) To get a comprehensive understanding in 
religion as well as to exercise i. itihäd in it is a 
collective obligation. This means that the whole 
community would become sinful if they agree to 
renounce this obligation. Hence, if the absence of 
muitahid in a certain period is possible, it means 
that all the Muslims in that period have agreed with 
the erroneous and misleading situation, which is 
unacceptable. 229 
Al-Amidl tries to reply to this evidence by 
claiming that seeking wide knowledge in religion as 
well as exercising iitihad a not a collective 
obligation in all periods, because the mass can rely 
on the i_itihsd of previous gerierationst23° 
(4) I_itihad is the way through which the rules of 
the sharrca can be recognized. If a certain period 
does not have any mu. itahid, this would lead to the 
suspension and interruption of the shari'a, and this 
is against the above mentioned textual provisions. zst 
Ibn Badran argues, "Those who maintain the 
possibility of the absence of mu_itahid in certain 
period have taken themselves as the criterion by which 
they judge all the scholars of the community. This 
make them imagine that no one would reach the high 
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standard of knowledge as they have achieved as though 
the grace of God was limited and circulated for those 
who lived in the four early centuries only whereupon 
it became exhausted and nothing has been left for 
later generations! 232 
IX. PARTIAL IJTIHAD 
Is it permissible for a. person to invest i_itih9d 
in some particular- issues only? This is another 
question to which the Muslim jurists have given 
different answers. ' In ugal al-fiq_h, this question is 
known as "ta_i: i' at al-i. itihad" (separation, / division 
of i. itihäd). 
According to the great majority of the jurists, 
this partial -iitih8d is something -permissible. 233 
Here are some of their arguments in justifying this 
view: 
(1) If a person can collect all the evidences 
related to a certain juridical field or issue, he has 
certainly acquired a full knowledge about the rule of 
the sharl'a in that particular field or issue. 234 If 
i_itihäd is indivisible, such a person cannot 
regarded as a mu_itahid, 'but he is regarded as such. 2)5 
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(2) A had th is narrated that the Prophet has 
said, "Consult your heart even though the muftis have 
given you their legal opinions. "236 
It is understood from this h_adTth (as has been 
argued) that the Prophet orders a muitahid to give 
preference to his own iitihad over any other person's 
i_itihAd. 337 There is no doubt that this right is 
bestowed on any person capable of employing iitih9d, 
i. e., a muitehid, otherwise how could the Prophet-give 
his order to a common man to consult himself and 
ignore the opinions of the scholars? 236 
(3) There is also another ham dith in which the 
Prophet is narrated to have said, "Give up what is 
doubtful for what is not doubtful. "235' 
This shows that .. a legal rule that 
has been 
achieved through iitihad should be relied upon. If a 
person imitates another person in a case whose 
evidence he knows, this means he gives up an certain 
thing for a doubtful one, because imitation is nothing 
but following the opinion of an other person without 
knowing his evidence. 240 
(4) If i_itihad is something indivisible, 
muitahid should be knowledgeable of all cases. This 
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contradicts the fact that many muitahids do not give 
their responses to some questions put forward to 
them, 241 but nobody has disputed that they are 
muitahids242 
However, there are several jurists who disagree 
with the above view, but maintain that iitihSd is 
indivisible. Their main argument is that anyone who 
does not know about evidences of all juridical fields 
and cases does not reach the level at which he can 
presume that he can give legal opinion from correct 
evidence. This is owing to the probability of the 
availability of relevant evidence in other place 
unaccessible to him. 243 As remarked by Ibn Qayyim: 
"The relationship clearly appears between. 
issues regarding marriage, divorce and Gidda 
and issues regarding inheritance as there is 
also a clear relationship between issues re 
garding ih6d huT dUd and some other 
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CHAPTER II 
ITTIHAD IN ISLAMIC LEGAL HISTORY 
The purpose of this chapter is to examine the 
evolution of i. itihäd in Islamic legal history. In 
this, more attention will be given to the application 
of iltihäd. However, there will be some attempt to 
review the conceptual side of i. itihäd in order to put 
the discussion in its proper context. 
Traditionally, the development of " Islamic 
jurisprudence has been divided into six phases: 
1. The legislative phase, commencing from the 
Prophet's ministry or b 'tha to his death in 11th year 
A. H. 
2. The first juridical phase which was in the 
period of the Guided Caliphs (11th - 40th A. H. ). 
3. The phase which was in the period of junior' 
$ahhclba and. senior tabiGin (successors) which ended at 
the beginning of the second century of hijra. 
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4. The phase which commenced from the second 
century up to the middle of the fourth century of 
hi jra. 
5. The phase which commenced from the middle of 
the fourth century of hijra up to the conquest of 
Baghdad by the Tartars in 606 A. H. 
6. The phase since the fall of Baghdad up to the 
present time. ' 
IJTIHt1D IN THE LEGISLATIVE PHASE 
1. The Prophet' s Ittihad 
Almost all of the Meccan verses of the Qur'an do 
not - pay attention to the legislative aspects in 
personal. status, or civil or criminal issues. They 
are confined to explaining the principles of the 
Islamic creed (u2Q1 al-din) and calling upon people to 
believe, encouraging them towards the constructive 
moral values and discouraging them from bad conducts 
and so on... Even the ritualistic acts such as a dt 
(prayer) and zakSt (almsgiving), although promulgated 
during the Meccan period, are only given their 
detailed explanations during the Medinan period. 
Legislation. in personal status as well as in civil and 
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criminal affairs were introduced only after the 
Prophet's migration to Medina. The Qur' dnic chapters 
which most manifest this type of legislations are 
al-Bagara and al-Nis9'. The reason for legislation 
coming later are because the principles of the 
Islamic creed Cu Ql al-dfn) had logically to be given 
priority over legal principles (u fll al-ahkam). 
Moreover, the law of the state was established only 
after the migration; as during the Meccan period the 
Prophet had only a few followers. 
Although it is often claimed that the Qur'anic 
legal verses cover all aspects of human life, 2 they 
usually give very concise principles and general 
guidelines. Sometimes their legal indications are 
even vaguer. It was the Prophet who gave detailed 
explanations and definite interpretations by his 
sayings and deeds. ' 
Despite the fact that a small number of the 
jurists maintain that the Prophet did not exercise 
i_itihad because he could reach the right decision in 
any issue through revelation, ' the vast majority agree 
that he did do so in cases and issues about which the 
Qur', Sn does not give any decision .s The disagreement 
is only about certain types of i. itihcld; where the 
jurists can be divided into several groups as follows: 
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The first group are those jurists who see that the 
Prophet was entitled to exercise iltingd only in 
worldly matters6 such as warfare, public 
administration and their likes. It is said that 
agreement had also been achieved about this. The 
second group are those who do not give a decisive 
view. Perhaps al-Shaf i ci is one of those who can be 
included in this group as he has not given his 
preference for any view when mentioning different 
views in this regard. 15 The third group which was 
represented mainly by AbQ 'Alt al-Jubbä'1: and his son 
Abü HAshim, completely rejected the very idea of the 
Prophet's it t Thad in the Islamic legal affairs. 9 
Lastly there are several outstanding figures who hold 
the view that the Prophet was able to exercise i. itihSd 
in all unrevealed issues including religious and legal 
issues. According to them, it is confirmed by the 
Qur'an and the sunna. 10 However, the Hänafite jurists 
only accept this idea when there has been an adequate 
span of time to wait for revelation. 11 
Many arguments are advanced by each of the above 
groups in justifying its stand. The arguments of the 
third and the fourth groups have often attracted. 
particular attention, 
. 
because they have cohesive 
. relevance 
to the fundamental question of whether the 
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Prophet was entitled to practise i. itihad in religious 
and legal issues or not. 
The arguments of those who refuse in toto to 
acknowledge the idea of the Prophet's iltingd can be 
outlined as follows: 
1. A Qur' anic verse which says, "And he (the 
Prophet) does not speak out of (his own) desire, it is 
not but revelation sent down to him. "12 
According to them, this verse indicates that 
whatever the Prophet has said, has been said in terms 
of revelation, whereas i. itihAd is not revelation. 
Hence, it is wrong to describe any legal rule which 
has been decided by the Prophet as having an iitihädic 
nature or origin. The basic argument rest on the 
verse having a general meaning which encompasses 
everything spoken by the Prophet. 
There are two counter-arguments to this: 
First: The above verse does not have a general 
meaning which is applicable to all of the Prophet's 
sayings because, the verse was revealed to dismiss the 
disbelievers' accusation that the Qur'an had been 
fabricated by the Prophet himself and had not been 
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revealed to him. Thus the true interpretation of the 
verse should be that the Qur'Sn is not something which 
has been said by the Prophet out of his own desire, 
but rather it had been revealed to him. 
Second: The Prophet's i. itihadic decision cannot 
be said to be based on desire, because it stemmed 
indirectly from the revelation which had ordered him 
to exercise i. itihad and follow the results which it 
produced. t3 
2. If the Prophet was able to exercise i. itihad in 
the shart'a, he would not have delayed replying to 
some questions put to him since it would have been 
an obligation on him to give the definite rule of the 
shart'a in any matter about which he was asked. In 
fact, the Prophet delayed replying to such questions 
as, for instance, in 'the cases of ihärt " and i'Snt 5 
until a revelation was sent down to explain their 
legal rule. t6 
The counter-argument is that the Prophet's delay 
in giving his replies to such questions was due to his 
expectation of the revelation, or perhaps he needed 
longer time to ponder the cases, or because they did 
not require urgent answers, or . 'he did not find 
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suitable Qur'anic provisions on which he could base 
his analogy. 17 
The following examples from the life of the 
Prophet will show clearly that the Prophet's i. ltihads 
have covered sacred as well as temporal affairs. On 
the other hand, they also will give a strong 
impression that these i_1tihSds have not always been 
correct: 
I. When the Prophet first came to Medina, its 
farmers used to fructify the date palms. When he 
inquired about this practice, it was explained that it 
had been practised for a long time. The Prophet 
advised them to desist from such a practice, so they 
dutifully followed his advice. However, in due 
course, the palm trees went barren and bore no dates. 
When he was told about this, the Prophet admitted "I 
am but a man, if I command you to do something about 
your religion (which stems from revelation) you must 
obey me, but if I command you to do something out of 
my own opinion, you should understand that I am but a 
human being. "1B According to another report he said 
that "You are more knowledgeable about your worldly 
affairs. "i 9 
124 
Here, we can see clearly that the Prophet 
exercised iitihld in a worldly affair by making his 
own opinion and obviously the iitihäd was wrong. 
II. Once, when 'Umar came to him in dismay for 
kissing his wife while he was fasting, the Prophet 
said:. "Do you not see (what would be the result) if 
you. rinsed water in your mouth while you are 
fasting? "20 Here the Prophet exercised i_itihsd by 
making analogy between kissing and rinsing water in 
mouth in order to show that neither has any effect in 
invalidating one's fasting. 
III. It is reported that a woman of Iuhayna came to 
the Prophet and asked, "My mother had made a vow (to 
God) that she shall perform the pilgrimage, but died 
before fulfilling her vow, can I fulfil it on her 
behalf? " The Prophet replied, "Yes, you can perform 
the pilgrimage on behalf of your mother, do you not 
see if your mother had been in debt, you are obliged 
to pay it for her? So pay (fulfil) her vow to God, 
for He is more eligible to be loyal to. "21 
In this hadith the Prophet has once more invested 
his iitihäd by using analogical reasoning, i. e. 
between a 'vow which has been made to God and debt. 
which has been borrowed from another human being. 
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IV. Once the Prophet is reported to have said 
some persons who came to seek his arbitration, "I am 
but a man, and now you have come to seek my 
arbitration on something you have disputed about. 
Perhaps some of you are astute in advancing better 
arguments than others, and I will base my arbitration 
on what I have heard. If I judge by giving something 
to someone at the expense of his brother's right, he 
should not accept it, for that means nothing but I 
have cut for him a piece of fire. "22 
Obviously here the Prophet could not be sure of 
the-correctness of his arbitration since it was a mere 
i. itihad by making a personal opinion based on the 
arguments he had heard from both sides in concerned. 
V. fA' isha reported that the Prophet said to her, 
"Do you not see that when your people re-built the 
ka'ba, they fell short of the foundation which had 
been laid down by Abraham? " I inquired, "0 the 
Prophet of God, then why do you not complete it on 
that foundation? " He replied that, "If your people 
had not been, newly converted to Islam from infidelity, 
I would certainly have done that. "23 
This adith means that the. '.. Prophet;, wished to 
demolish the Ka'ba which had been erected by the 
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Quraysh and re-construct it on the foundation of 
Abraham, but he refrained from doing so for he feared 
that it would cause havoc amongst his people. By this 
attitude the Prophet aimed at avoiding the imminent 
harmful condition. And this shows, beyond any doubt, 
that he made such a decision out of his own iitihad, 
because if he was commanded by God to do that, he 
would certainly have fulfilled that command without 
fearing what might result. 24 
VI. On another occasion, the Prophet is reported to 
have said: "If I could foresee (the result of 
something) as I can see it now, I, wo. tld not have 
brought an animal for sacrifice. "25 There is no doubt 
that sacrificial animals during the pilgrimage is a 
rule of the shari; a and the Prophet's expression as 
such26 indicates that it had been introduced as a 
religious ritual during the pilgrimage by mere 
opinion. 27 
VII. Another example is the report that the Prophet 
had said that, "It I were not afraid of causing 
difficulty to my community, I would have ordered them 
to clean their teeth every time when they stand for 
prayer. "28 In this h_adfth the Prophet makes his 
i_itihad by personal reasoning in - preferring a certain 
condition to another. 
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These aha dlth seem to indicate support for the 
view that the Prophet could exercise i. itih3d. This 
view held by the um tl is also supported by several 
Qur' gnic verses: 
1. "Have your reflection then, o ye with eyes (to 
see) ! "Z9 This is a general command to all those who 
have the power to use their minds, especially the 
Prophet himself. so 
2. "We have sent down to "thee the book in truth, 
that thou mightest judge between men as guided by 
God. "31 God's guidance for the Prophet's judgement 
includes all kinds of judgements regardless of whether 
they have been based directly on the Qur'anic 
provisions or they have been achieved through mental 
endeavours which is iitihäd. 32 
3. "And consult them in affairs (of moment). "33 
Consultation is favoured in matters which should be 
decided by the way of iitihad, not about matters which 
are judged according to revelation. 34 
4. "It is not fitting for an Apostle that he 
should have prisoners of war until he has thoroughly 
subdued the land.,. "35 This verse 'revealed about 
those who were captured in the battle of Badr whom the 
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Prophet freed for ransom after he had consulted his 
Companions. It rebuked the Prophet for choosing this 





verse was revealed, the Prophet 
penalty of God has been rained down 
upon us, nobody would has escaped it except GUmar. "3 
There is no doubt that this erroneous decision of the 
Prophet was taken by i. itihäd, not by revelation. 37 
The above textual provisions seem to prove that 
the Prophet exercised iitih9d in all cases which were 
not decided by the revelation; whether worldly or 
religious. They also demonstrate that the Prophet 
could sometimes fall into erroneous iitihad. 
The erroneous iitihads of the Prophet which were 
. not corrected by the revelation, such as in choosing 
the strategic place for battlefield and fructifying 
the date palms were apparently matters related neither 
to the Islamic principles nor to the Islamic 
legislative matters. 38 The same thing can be said of 





these were not actually the 
rather the implementation of 
in by the 
goes as far as to say that it 
shari f-a, 39 A1-Ghaz5li 
is most likely that the 
Prophet never employed iitihad in matters of- 
principles at all. , ,' 
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Therefore, the Prophet's i tiheld. cannot be 
considered as legislation of the sharf'a, because the 
only original source of legislation in Islam is the 
revelation. '' However, any iitihad of the Prophet 
which has been confirmed by the revelation is 
categorized as a part of it. Ibn Hazm emphasized this 
point when he said, "If the Prophet had legislated 
something which had not revealed to him, this would 
have meant that he had made an alteration to the 
religion according to his own whim. "42 In the same 
vein he went on to say, "If he (the Prophet) made 
obligatory something in the religion without basing it 
on revelation, this would have meant that he had 
innovated something against God. "43 
Method of the Prophet's I. itihad 
The Prophet did not need to exercise iitihad in 
order to define the real meaning of any textual 
provision simply because the Qur'än was revealed to 
him and he was assigned to convey and elucidate them 
properly. '' Likewise the i. itihad by giving preference 
of certain provision to another one in the seemingly 
contradictory cases was not also the domain of his 
iitihad, because such a contradiction would have 
appeared only due to the shortcoming of 'a muitahid's 
comprehension of the matters. The Prophet who was 
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endowed with the comprehensive understandinga5 could 
not fail in such a situation. '' 
Analogy, i. e. rationalization of the textual 
<Qur'änic) provision by joining together the revealed 
cases with unrevealed ones was, in fact, the domain of 
the Prophet's i. itihäd. The Hanafite jurists even 
restricts the Prophet's iitihäd to the analogical 
method. This view is clearly expressed by a several 
of them. For instance, al-And, Srt says, "It is evident 
that iitihad was really employed by the Prophet-and 
analogy was the sole method. which he was entitled <to 
employ). "41 The same point is emphasised-by Ibn Humam 
when he says: "the favourable view (in this matter) 
is that the Prophet was enjoined to wait for the 
revelation as long as it was expected (to be sent down 
, unto 
him) and as long as he did not feel 'that the 'case 
would be lost and then he (was enjoined) to employ 
iitih$d which was in his right confined (only)'to' 
analogy. "9 However, - the vast majority of the jurists 
are of the view that litihad was practised by the 
Prophet whether by analogy or other methods, and this 
view seems the most favourable view' as has been 
clearly seen in the aforementioned examples of the 
Prophet's i. i t ihäds. 
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IJTIHÄD OF THE 5AHÄBA IN THE PROPHET'S TIME 
There is some disagreement among Muslim jurists 
on this topic. 5° Certain jurists deny that the 2ahaba 
were permitted to exercise iitihäd during the life of 
the Prophet. 51 Their primary argument is that those 
who lived during that period 'obtained the rule of the 
sharr4a by referring directly to the the Qur'Sn or the 
Prophet. 5z 
On he other hand, the majority of the jurists held 
the view that the §ahaba were permitted to exercise 
i_itihSd in that prophetic era. 53 However, some 
consider that it is permitted for the judges and 
governors only to exercise i. itihtd when they were at a 
distance from the Prophet, whereas others hold that it 
is permitted absolutely regardless whether they were 
in the presence of the Prophet or were away from 
him. 54 The strong evidences seem to confirm this 
latter view, and also that this permission was not 
limited to certain stratum only, but prevailed among 
all strata of society. 
This view is exemplified in. a famous ham dith in 
which the Prophet is narrated to have asked Mu6ädh b. 
Jabal when he was about to send him as his envoy to 
Yemen: - "By what source will you base your judgements? " 
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His reply was, "If I cannot find the rule of the 
sharl: 4a in the Qur'gn and the sunna, I will use my 
judgement. " On hearing this the Prophet immediately 
remarked, " You are right. "5 s 
The following examples would perhaps display the 
above truth in its clearer depiction: 
1. It is narrated that the Prophet was appointed 
Sa 'd b. Mu 'adh to give judgement in the case of Banl 
Quray:; a. The latter judged that their men should be 
killed and their wives and children should be taken 
enslaved. This judgement was afterwards approved by 
the Prophet who said, "You have really judged 
according to the judgement of God... 1156 
2. The Prophet also is reported to have requested- 
'Amr b. al-1-AE; to give his judgement in a case which 
had been disputed about by two persons. The latter 
who was apparently astonished by this unexpected 
request, inquired, "Is it possible for me to make my 
i. itihad in your presence? " The Prophet replied, "If 
you employ your i. itihad rightly you will gain ten 
rewards, but if you do it wrongly you will gain only 
one reward. "57 
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3. Once, two of the Sahaba went out for a trip. 
When the time of prayer comes, they could find no 
water for their ablution, so they prayed without it. 
When later they found the water, one of the two 
repeated his prayer, while his friend did not do so. 
The Prophet approved both actions when he said to the 
latter, You followed the sunna rightly and your 
prayer was valid". And to the former he said, "You 
gain your reward twice. -"s$ 
4. It is reported that when *the Prophet returned 
(to Medina) from the battle of allhzab and before he 
could take off his battle-dress, he was ordered by God 
to attack up Benf QurayYa. The Prophet immediately 
addressed his Companions that, "No one of you would 
perform his 'Aýr prayer except at the (village of) 
Banff Quray; a. The troops departed speedily, but one 
faction had their prayer on the way and interpreted 
the Prophet's order that he had wanted them to be 
quick in their journey, whereas others did not pray 
until they reached the destination. When they sought 
judgement to the Prophet, he rebuked neither of 
them. 59 
5. When 'A1 b. Abp T lib was in Yemen, three men 
came to him requesting-his arbitration in- their 
dispute over a boy whom each of them claimed as his 
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son. 'Als settled this case by ballot and gave the 
boy to the winner. Nevertheless, he ordered him to 
pay two-thirds of compensation to the other two men. 60 
The Prophet laughed on hearing this because 'Al! had 
treated this case as resembling the case of causing 
damage to a shared ownership, where the one who caused 
injury to a slave which he -shared with two other 
partners must pay two-thirds of-the price to them. 61 
6. Another famous arbitration of 'Alt b. Abt Talib 
during the life of the Prophet was in the case of 
zubya (pit). It is narrated that a pit for a lion was 
dug by certain tribesmen of Yemen. A large number of 
people were gathered around its bank (to watch the 
lion) and started to push each other. When one of 
them was about to fall into the hole, he clutched at 
another man who fell. with him. The latter in his turn 
pulled a third, and the same action was done by the 
third to a fourth. Consequently four men altogether 
were killed. When this case was brought before 'Alt, 
he imposed blood-money on all of the tribesmen who 
were crowded around the pit which would be distributed 
amongst (the families of) the victims as follows: a 
quarter- to the first, one-third to the second, a half 
to the third and a full payment to the fourth. The 
reason of this inequality is quite interesting:, The 
first victim was given a quarter of the compensation 
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because his death was caused by the pushing of the 
crowd, but by causing three other men to fall with 
him, he decreased three quarters of his original 
share. The second person got one-third of the total 
compensation because he was pulled down to die by the 
first, but two-third of his share had to be reduced 
because of causing two other persons to fall on him. 
The third man was given a half share for he was 
brought down to die by the second, but because he also 
caused the death of another man, a half of his 
original compensation was deducted. The fourth man 
deserved the full share because he-was seized to die 
by the third man only. When this case was brought up 
to the Prophet later, he confirmed 4A1i's judgement. 62 
This event suggests that 'A11 b. AbI Ta1ib 
employed i. itihad by using analogical reasoning whereby 
he regarded the above case as resembling g-a case where 
a person has caused damage-to a certain property which 
he shared with other persons. In such a case he would 
decrease his own right by the equivalent amount of 
damage he had caused. 63 
In another adith, Umm 4Atiyya reported, "The 
Prophet came to us on the death of his. daughter. 6 " and 
said, "Wash... her thöroughly three or five. times or 
more if you see it appropriate with water and (water 
136 
which has been mixed up with) lotus, and make the last 
wash with (water of) camphor... of 65 Here the Prophet 
has. directed the ladies to make their own iitingd 
about how many times the body should be washed, "as 
they see it appropriate. " 
The above incidents indicate that the cahaba were 
given permission to practise i. itingd during the life 
of the Prophet whether in his presence or when they 
were apart from him. These incidents also suggest 
that i. itihad was commonly practised in that, era by 
various sectors of the-Muslim community and was not a 
privilege of the governors and judges as has been 
claimed by certain jurists. 66 
However, it seems likely that that the 2ahaba were 
entitled to employ iitihad only in two situations: 
First, 'in the presence of the Prophet when they were 
authorized to do so, 67 and second, in his absence it 
they felt that the case would lapse without using 
it. 6a 
It is important to emphasise the Islamic view that 
any iitihadic decision which was achieved during. the 
Prophet's life, once confirmed., as correct by the 
revelation or -the -. Prophet " himself, 69 becomes 
permanent legal rule of the shar. S'a. It-is to make 
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sure that their iitihAds had been approved by the 
Prophet that the $ahsba always referred back to him. 
This fact is apparently misunderstood by some jurists. 
This means that the revelation was the sole 
authoritative source of legislation in this prophetic 
period to which all iltihads of the cahaba and their 
juridical ideas could be finally referred. 
ITTIHÄD IN THE PERIOD OF THE GUIDED CALIPHS 
The relationship between the Prophet and his 
Companions was very intimate. No barrier separated 
them. - He was accompanied by them at most times 
whether at home or on a journey. Therefore, they 
could constantly observe his actions and listen to his 
speeches and sayings. In this way, they also became 
aware of the circumstances of the revelation and its 
causes. 
However, the Prophet could not always be with. the 
, sahgba. During the last illness of the Prophet and 
after his death, disagreements began to appear. These 
disagreements can be summarized as follows: 70 
1. It is narrated that, when the illness of the 
Prophet became aggravated, ' he said to. his companions, 
"Bring me an ink-well and a (sheet of) paper, so I 
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will write for you a message (through which guidance) 
you will never be misled after me. " But 'Umar 
remarked, "The Prophet is overcome by pain, the Book 
of God will be enough for us. " This remark created a 
clamorous situation which. brought the Prophet to 
retort, "Leave me alone, it is not appropriate to 
quarrel in front of me. "71 
2. Disagreement then appeared again on the death 
of the Prophet- when 'Umar in hysterical manner 
declared that Muhammad had not died but had been 
elevated by God to heaven as in the case of Jesus. 72 
But it was Aba Bakr who brought this chaotic situation 
. back to normal by reminding them about the human 
nature of the Prophet to which truth a certain 
Qur'dnic verse which he quoted attests. 73 
3. The place where the Prophet's corpse should be 
buried was another object of the ahä a disagreement. 
Each of the Meccans and the Medinans demanded the 
right to bury it in- their own home-land. Besides, 
there was also a certain group who suggested that it 
should be buried in Jerusalem. However, this dispute 
was eventually settled when a hadith was mentioned 
which says that "prophets should be buried where their 
deaths have taken place. "? " 
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4. The question of political leadership (al- 
mäma) has been one of the greatest problems 
throughout the Islamic history. The solution 
attempted by the Muslims in the first century of 
hijra was decided in a special meeting at the Sagifa 
Banff Sä'ida. The AnsAr who proposed that two separate 
leaders should be appointed for each of the Meccans 
and the Medinans were finally hushed by AbO Bakr who 
mentioned a relevant ha dith in which the Prophet says 
that "the leaders should be (appointed) from the tribe 
of Quraysh. "7 5 
5. Immediately after Abu Bakr was elected as the 
khalffa, he had to face the problem of ridda 
(apostasy) in which certain tribes had refused to pay 
zakat although they continued to recognize themselves 
as Muslims and carried on their daily prayers. Some 
of the Sah, Sba hesitated to accept Abu Bakr's 
resolution to declare war on the tribes, especially 
when 'Umar had mentioned a ah dTth which says, "I (the 
Prophet) have been enjoined to fight people until they 
testify that there is no God but (the true) God. and 
when they have made such a testimony, their blood and 
properties will be protected except when they have 
encroached upon its rights. " However, Abo Bakr, 
finally convinced them about the validity of his 
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stance by stressing that zakat was actually the right 
of property. 76 
There were a lot of other unprecedented problems 
which confronted the $ahSba in that period for which 
no solutions could be traced which were explicitly 
expressed in the texts. Meanwhile, Muslims during 
this period gained a large expansion of territory 
including Persia, Syria, Egypt and North Africa. 7' 
Thus the Muslims. began to mix with various nations 
which had ancient cultural heritages. In such a 
situation, it was incumbent on the §ahSba to exert 
their reasoning faculties and employitih9d to know 
the rules of the sharrGa for new cases. 78 In this 
way, i. ltihiSd emerged necessarily as another 
fundamental source of Islamic legislation. 
As has already been mentioned, during his "life- 
time, the Prophet encouraged the ýahzlba to employ 
i_itihad in various situations. The Guided Caliphs 
who came after him continued to give the same- 
encouragements to the governors and judges. An 
example of this is the report of Shurayh that 'Umar b. 
al-Khattab said to him, "Judge according to what is 
evident to you from the judgement of the Prophet.. If 
you do not know all judgements of the Prophet, you 
should judge according to what has been agreed upon by 
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the people (the 'ulamS'). And if you do not know 
anything about the Prophet's sunna and no one has 
preceded you in judging such a case, you can give 
judgement with your own opinion or you can postpone it 
(until you can consult others about it). "7' 
Another instance is a' message of 'Umar b. al- 
Khattdb to AbO MQsd al-Ash'arl which says: "Try to 
understand rightly any case that may be put forward to 
you about which rule you cannot find in the the Qur'dn 
and the sunna, then make your own analogies on matters 
that you have. Recognize the similar cases, then give 
your judgements in such a way that you see it as what 
is most recommended by God and what most resembles 
true judgement... "a0 
Ibn Qayyim commends direction of 'Umar by saying, 
"This is a noble message which has been accepted by 
the 4ulama' on which foundation they have erected the 
principles of rule and witness. It is ought to be 
reflected on and observed profoundly, especially by 
judges and muftis . "91 
In fact the period of the rýah8ba was the period in 
which the rules of the sharT'a were interpreted and 
the gate of legal induction'in the cases which have no 
textual provisions was opened. Many legal opinions 
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were produced by the learned cah6ba through their 
interpretations of legal provisions in the the Qur'an 
and the sunna which have been considered as 
legislative references. A considerable number of the 
legal rules which have no textual evidences were also 
introduced and have been regarded as the bases of 
i_itihad and legal induction. ea 
The cahaba who bore this legal responsibility and 
to whom the Muslim referred, were those who engaged in 
the legislative authority in that period and were the 
successors of the Prophet in this realm. This status 
was gained by them due to their long companionship 
with the Prophet and they were also aware the 
circumstances of the revelation and the sunna. 83 
The agahaba' s Methods of I. 1 ts had 
There were different methods of iitihad adopted by 
the 2ahaba. Some of them confined their iitihad to 
their understanding of the the Qur'Sn and the sunna 
only, while others employed i_itihad by personal 
reasoning if no provision was available in the text. 
Others used the analogical method and there were also 
some cahaba who resorted to the method of ma$laha. 84 
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When they faced any unprecedented incident, they 
would try to search for its legal rule first of all in 
the Qur'än to which all their disputes and differences 
of opinion would finally be referred. es 
For instance, when the Muslims had conquered the 
rural areas of Iraq and Persia, the 2a babe had 
different views regarding distribution of the land 
amongst the soldiers who participated in that 
conquest. 'Umar who was then the head of state 
refused to accept the case had any relevance to the 
general meaning of the Qur'anic verse which says, 
"And know that out of all the booty that ye may 
acquire <in war), a fifth share is assigned to God and 
the Apostle, and to near relatives, orphans, the needy 
and wayfarer"b6 because, according to him, this verse 
concerns only movable property. Furthermore, GUmar 
felt that if all of the land had'been distributed, 
future generations would have been deprived of it, and 
its revenue was needed also to be spent on defence and 
protection of the state. But the soldiers were not 
satisfied with this argument and insisted on their 
demand. After three days of argument, ; Umar 
eventually found -a. Qur'dnic provision which 
substantiated his stance, i. e., "What God has 
bestowed on His- Apostle (and taken away) from the 
people of the township, belongs to God,. to'His Apostle 
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and to kindred and orphans, the needy and the 
wayfarer, in order that it may not make a circuit 
between the wealth amongst you.. so A7 When he ('Umar) 
recited this verse before the soldiers, all of them 
'agreed with him. 8e 
If they failed to find any Qur'3nic provision 
which could be relied upon for the case, they would 
turn to the sunna. In this circumstance, their leader 
would inquire if there was anyone in the community who 
could remember any ham dith in relation to that 
particular issue according to which the religious 
opinion about the new case would be decided. 89 
Mayman b. Mahran narrated that when a disputed 
case was brought before AbU Bakr, he would first of 
all look in the Book of God. If he could find a 
relevant provision,.. he would judge on its basis. If 
he could not find anything in the Qur'. n, he turned to 
the sunna of the Prophet and would do the same again. 
But if he failed also to find any answer in the sunna, 
he would come out to ask the Muslims if anyone of them 
knew about the Prophet's judgement in such a case. 
Perhaps a group of people would stand up and proclaim 
that they knew certain judgement had been passed by 
the Prophet in a similar case and the Caliph then 
would judge accordingly. On failing, again to find his 
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answer by this way, he would summon and consult the 
Muslim chiefs and 'ulama' and would abide by their 
agreement. This practice was also followed by 4Umar 
later. 90 
A practical example of the point can be seen in 
the case of a maternal grand-mother who came to Aba 
Bakr requesting her inherited share from her late 
grand-son whose mother had also died. Knowing nothing 
about the case, Abtl Bakr inquired if there was anyone 
who had any knowledge about it. When al-Mughira b. 
Shu4ba said that he remembered a similar case in which 
the Prophet had given a sixth portion, the Caliph 
asked for a witness. And when Muhammad b. Maslama 
stood up and testified to that claim, AbO Bakr gave 
the same share to the old lady. 91 
If they could not find anything in the Qur'an and 
the sunna, they would exert their personal opinions 
and exercise i_itih6d, 92 following the Prophet's 
approval of Mu'adh b. Jabal when the latter said that 
he' would unhesitatingly exercise iitihad if the rule 
of the shari4a could not be traced in the texts. 93 
According to Muhammad al-Khi¢arS, exerting 
personal opinion in this respect is no more than 
making analogy when he says, "Issues might have 
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arisen before the 5ahäba about which they could not 
find any provision in the Qur'an or the sunna, and at 
that moment they would resort to analogy which they 
termed as personal opinion. "94 
But Muhammad Abo Zahra emphasises that the 
personal opinion which was known amongst the rýahaba 
encompassed analogy as well as i. itihad by ma$laha in 
cases which have no textual provision. 9s And this is 
the manner of the Sahaba's iltihfid as described by Ibn 
Qayyim when he says, "They exercised (i. itihad) after 
a process of reflection and contemplation which aims 
to seek the right decision out of the seemingly 
contradictory indications. " And 'Alf Säyis adds, 
"The 2ahaba's iitihads included analogy (giyas), 
the original exemption (al-barä'a al-arRliyya), equity 
or juridical preference (al-istihsan), invalidation of 
legal fiction (sadd al-dhara'i') and unrestricted 
interests (al-masalih al-mursala). "97 All of these 
types of i. itihad were known amongst them as personal 
opinion (al-ra'y), since these other words were not 
yet defined iti the specific meanings in their. 
period. 98 Al-Shawk$nt also indicates this point when 
he says, "Iitihäd by personal reasoning as can be 
employed by deriving legal indications from the Qur'an 
and the s'unria: 'it can be employed as. well by. relying 
upon the original exemption, or by the original 
147 
indifference, or by relying on public interest or on 
precaution (al-ihtiyAt). "99 
However, there were many of the Sal}aba who did not 
like referring religious matters to personal opinion 
in order to prevent ignorant people from intruding 
into this field. But it is clear that the personal 
opinion which they denounced was not of the same 
category. It was rather following desire in giving 
one's opinion in religious matters without basing it 
on any valid principle, 10' or opinion which clearly 
contradicts any textual provision, 1 01 or talking -about 
the religion out. of mere conjecture. t oe 
'Umar b, al-Khattab was-one of the 2ah-nba who 
exercis-Rd i. itihad in a considerable number of legal 
cases. This seems a natural phenomenon as he was 
confronted by a great many of legal problems which had, 
never been encountered by his predecessor. It was 
during his period that many territories were conquered 
by the Muslims and accordingly many civilized nations 
entered into the Islamic state. In such 
circumstances, 'Umar was obliged to launch, various 
economic, political and cultural legislations. By-so 
doing he set up a paradigm for the jurists in later 
periods. lo3 
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However, i. itihad also became one of the 
fundamental causes for disagreements among the 2ahäba 
in many cases. t0' As al-Sha%ibi has remarked: 
"God has predestined according. to His wisdom 
that the derivative cases of this religion 
would be exposed to different views and 
conjecture and we are sure that disagreement 
did really take place amongst the 2ah. ba and 
their successors and (by so doing) they 
opened up the gate of i_itihad and the 
permissible disagreement in it for the 
community. "los 
Abu Zahra observes that, by their iitihädic 
efforts and disagreements in understanding the 
shari'a, the cahelba benefited their succeeding 
generations in two ways: First, they pioneered the 
correct way of iitihSd and proved that disagreement in 
searching for the truth would not necessarily split 
the unity (of the community) as long as it has been 
based on sincerity. On the contrary, it would sharpen. 
mental skill, Second, they (the rrahSba) left behind 
them a generous juridical legacy which stimulates 
research and impedes stagnation. loe 
Many cases of the ahgba's disagreements in 
personal opinion have been reported. Here are some of 
them: 
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1. Grandfather's or Father's Sharing Inheritance With 
Brothers and Sisters 
According to AbQ Bakr, .a grandfather or a father 
excludes brothers and sisters (on both paternal and 
maternal sides) from inheriting anything which means 
that they cannot inherit anything if a grandfather or 
a father is still alive. Whereas 'Umar, after 
consulting the learned 5ahaba, gave a grandfather or a 
father the same share as brothers; but with the 
condition that his share should not less than one- 
third (of the total bequest). 10l 
2. Divorce in the Last Illness 
Another case was about divorce in the last 
illness. It is reported that 'Abd al-Rahmin b. 'Awf 
divorced his wife in his last illness. 'UthmSn b. 
'Affän- gave the woman her share- of the inheritance 
after her 'idda (waiting period) had expired. But in 
another similar case, it is reported that when Shurayh 
wrote to 'Umar b. al-Kha. %Mb inquiring about a man who 
divorced his wife in his last illness, 'Umar gave his 
opinion that she was entitled to get her share of 
inheritance as long as she was in her 4idda, but could 
not get it after the period was over. Thus, after 
they had agreed that the sick person's divorce does 
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not terminate the marital contract which give 
eligibility for inheritance , 'Umar set the 'idda as 
the time limit for that inheritance, whereas 'UthmSn 
did not make any time limit. There are no textual 
provisions which could be referred to in this case. '(, $ 
3. Declaring Triple Divorce With One Articulation 
In principle, divorces should be declared 
separately at different times according to the 
Qur'9nic direction which says that: 
"A divorce is, only permissible twice, after 
which the couple should either hold together 
on equitable terms or separate with 
kindness... "109 
The reason behind this separation of., divorce 
different times is to give sufficient opportunity to 
the husband to ponder on his actions concerning his 
marital partnership which the shart4a prefers to 
continue. But the sharr4a has another rule about the 
triple divorce in which the Qur'Sn says that: 
"If a husband divorces his wife irrevocably, 
he cannot, after that, remarry her until 
after she has married another husband... 111113 
: This is the 
' Qur' anic direction iný the divorce 
. case.. 
But what would be the result if a husband who 
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did not pay any heed to this warning and made the 
hasty action of divorcing his wife with the triple 
divorce in a single articulation? There is no any 
Qur'änic verse which speaks about the joining three 
divorces simultaneously in one articulation or on the 
same occasion; although it is mentioned in the sunna 
that 'Abd Yazd AbO Rukana divorced his wife with, the 
triple divorce on the same occasion and was regretful 
about what he had done. When the Prophet asked him 
about the way with which he divorced her, he said, 
"Three. " The Prophet asked him again, "Did you say 
it on the same occasion? " He said, "Yes! ". The 
Prophet then told him that only one divorce had been 
counted and said: "If you want, you can return to 
her. "I II 
However, during the period of 'Umar, the Second 
Caliph, people became contemptuous of divorce where 
cases of declaring triple divorce with one 
articulation were much reported. 'Umar thought that 
it was necessary for the benefit of the public 
interest to inflict severe punishment on those who 
treated the Book of God in a playful manner' and 
divorced their wives in such a way which is not in 
accordance with the regulation of the sharT'a. So 
'Umar gave to this type of divorce the rule of three 
divorces by which the husband cannot return to his 
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wife until after she has been married and divorced by 
another man. 1' 2 
Here the Caliph used his right to practise iitih5d 
in order to make people return to the shari 4a as well 
as to prevent those who might use force in marital 
quarrels with their wives. Some of the learned 
ýahäba, however, disagreed with 4Umar in this matter 
and counted the simultaneous triple divorce as one 
divorce only. Amongst them were 'Alf b. AM: I'dlib, 
4Abd al-Rahmän b. 4Awf and al-Zubayr b. al-4Awwäm. tt3 
There are many other examples of the raahSba's 
disagreements in personal opinion which have been 
reported in their history. However, the above- 
mentioned examples are sufficient to demonstrate the 
fact which have already been indicated that this 
disagreement emanated from their exercise of i. itihäd 
which was based on an understanding of the textual 
provisions and their goals as well as an understanding 
of the circumstances of incidents in the light of the 
general objectives of the shari'a which aim to serve 
the interests of the community. On the other hand, if 
these disagreements had not taken place then, later 
generations might have hesitated to employ their own 
iitihAd for fear of disagreed opinions. This would 
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have deprived them and their community from many 
advantageous effects. 
In sum, this phase was characterized by an almost 
untrammeled freedom of juristic reasoning in the 
solution of problems not specifically regulated by 
divine revelation. When new circumstances posed new 
problems, these were answered on the basis simply of 
what seemed the most proper solution to the individual 
judge or jurist concerned. In the expression of his 
personal opinion known as ray, the individual was 
free to take into account any factor he deemed 
relevant. I14 
Some Examples of the gahaba's Iitihld 
I. There was an incident in which a man married a 
woman, but he had not given her dowry and had never 
slept with her until he died. When the woman's case 
was raised before 4Abd Allah b. Mas'Qd, he said, "I 
will say about it out of my own opinion, if it is 
right, it is from God. I see she is entitled to get 
her dowry as her fellow women, no more and no less, 
and she is also obliged to wait during her 'idda 
period. At that moment, Pala Ggfl b. Simcin al-Ashja Gf 
stood up and said, "The Prophet ; had judged with th. e 
same judgement of yours about a woman of Sours called 
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Barwa4 bint W3siq. " 4Abd A11, Sh b. MasGüd was 
delighted to hear that his judgement had been in 
conformity with that of the Prophet. ttS 
2. When a message was sent to 'Umar concerning a 
murder case in which a boy had been killed by his 
step-mother and her partner, 'Umar hesitated at first 
to pass his judgement until 'Ali b. Abi TIlib said, 
"0 commander of the faithful! Do you not see. If 
several people had jointly stolen a certain quantity, 
where each one took a certain portion of it, would you 
have cut off (the hands of) all of them? " 'Umar 
replied, "Yes! " and sent a message to his governor 
saying, "Execute both (of the culprits) and if the 
whole population of fan' ' had collectively committed 
the murder, I will execute all of them. "t1'6 
3. It is narrated that GUmar b. al-Kha1, tab was 
asked about the rule of the sharlGa on a case whereby 
a person had caused a woman to have a miscarriage. 
Not 
, 
knowing anything about any judgement of the 
Prophet in such a case, GUmar inquired from the 
, sahäba if there is anyone who had ever heard any 
judgement of the Prophet on such a case? A man called 
Hamal b. M31ik b. al-Nablgha stood up and declared, 
"Once when .I was beside my (two) -wives, - one - of them 
struck the other with a stick until the latter 
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experienced miscarriage. * The Prophet judged (this 
case by ordering the wrong-doer to emancipate) a 
slave. On hearing this, 'Umar said, 
this case with my own opinion. "t17 
of I almost judged 
4. It is narrated that 'Umar was approached by a 
man who told him that 'All b. AbI Talib and Zayd b, 
Th, Sbit had judged a dispute which took place between 
him and another person, with a certain judgement. 
GUmar said: "If I were to judge in such a case, my 
judgement would have differed (from what had been 
judged. by 'A11 and Zayd). " The man asked, "What will 
prevent-you from that? " 'Umar retorted, "If I could 
. refer your case to the Qur'dn or the sunna. 
I would 
have done so, but I can only refer it to my own 
-opinion which has the same (level of authority) with 
that of 'All and Zayd and cannot dissolve their 
judgement. "1 1$ 
5. Al-Bukharl transmits that, once. °Umar went out 
to Syria (with the Muslim soldiers). When he arrived 
at Sarghab he was approached . by Abü 4Ubayda and 
other military- leaders, who notified him of the 
outbreak of an epidemic in Syria. On this news 4Umar 
. Immediately consulted the armies. But 
when. he 
-resolved to bring back the armies : to. Medina, 
. 
AbQ 
GUbayda said to him, "Do you want to escape the 
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decree of God? " 4Umar retorted, "I would have liked 
someone else rather than you to have asked such a 
question. Of course we try to escape a divine decree 
to another divine decree. Do you not see if your 
camels had stopped in a certain valley which has two 
different pastures; one of which is fertile and the 
other is barren. Do you not see if you chose the 
fertile pasture for your flock, you chose it in 
accordance with God's decree, and likewise, if you 
chose the barren one? " 4Abd al-Rahm-Sn b. 4Awf who 
appeared on the scene, joined the discussion by saying 
that he had heard a haadtth of the Prophet in such a 
matter which says, "If you hear about an epidemic in 
a certain land, you should not enter it. But if you 
are already in the land, you should not go out to 
escape it. " 4Umar praised God and departed for 
home. szo 
6. When Hudhayfa b. al-Yamän had married a Jewish 
woman in al-MadS' in Q t21 '-Umar 
wrote to him that he should divorce her. This order 
was given by 'Umar not because the Muslims are 
prohibited from marrying women of the People of the 
Book. 122 But the Caliph's order was based on 
maýlaha. 123 Perhaps the Muslims will follow 
Hudhayfa' s example and will (prefer . to) marry Dhimml 
women rather than Muslim women because of their 
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beauty, and this would cause havoc amongst the Muslim 
women. 
7. 'Umar b. al-Khattab consulted the Muslims on the 
legal penalty of alcoholic drink. 'Ali b, Abp TIlib 
said that the drunken would speak irrationally whereby 
he will invent false accusation (of unchastity). Thus 
the legal rule of such an offence124 should be applied 
to the case of alcoholic drink. So 'Umar fixed the 
same penalty. *2s 
In this case, 'Al! b. Abt TiIlib employed i_itihad 
by making analogy between alcoholic drink and 
inventing false accusation (of unchastity). The aim 
of such an iltihnd is to prevent a detrimental factor 
in the society. Intoxicants have 'been prohibited in 
Islam by the texts, 126 but no definite punishment has 
been provided in the texts. It is transmitted in the 
sunna that when a drunken had been brought to the 
Prophet, he just ordered his Companions to flog him 
indefinitely. So some of them hit him with hand, some 
struck with shoes and some with cloth. 127 The number 
of flogging also was not standardized. In the period 
of the Prophet and Abü Bakr it was forty, . 
but in 
GUmar's period it was increased to eighty. 128 
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8. 'Ikrima reported that 4Abd Allah b. 'Abbiis had 
sent him to Zayd b. Th9bit asking about the shares of 
inheritance involving a husband and parents. Zayd 
said that husband gets a half, mother gets one-third 
of the rest and father gets the remainder. GIkrima 
inquired whether Zayd had taken this decision from the 
Qur'an or from his own opinion? He replied: "Ij ust 
give my own opinion. "t2' 
It seems that in his answer, Zayd has relied on 
his understanding of a Qur'anic injunction: "If there 
are no children. and parents are the (only) heirs, the 
mother has a third"130 and: "In what your wives 
leave, your share is a half if they leave no 
child. "1 31 
IJTIHÄD IN THE PERIOD OF THE JUNIOR 
5AHÄBA AND SENIOR TABI'IN 
The generation which succeeded the $ahaba is 
called the tabi'tn. IS 2 Many eminent jurists arose 
amongst this generation who were known for their 
iitihads and atawa (legal decisions). The great 
legal standing of the tabi%fn was attested to by some 
of the rRahaba themselves. For instance, ''Abd Allah b. 
'Abbas gave his appreciation of. GA a' , the . täbi'T 
jurist of Mecca by addressing the Meccans: "0 the 
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people of Mecca! Why should you come and converge on 
me, while GAt, a' already lives amongst you? "13'6 'Abd 
Allah b. 'Umar acknowledged Sa'Sd b. al-Musayyib, one 
of the prominent jurists of Medina during that period, 
as one of those who were experts in the Islamic-legal 
affairs, when he said: "Sacid b. al-Musayyib is one 
of the (real) mu t s. "t3" 
The $ah-Sba's Influence on the T, %bi'Tn 
The $ahaba's influence on the t9bi'tn is something 
natural since those jurists were the direct disciples 
of the learned raahaba and gained their religious 
knowledge from them. 
It is reported that in the reign of 'Umar, many of 
the learned rgahaba were detained in Medina, perhaps 
for certain political and administrative reasons; 
besides the Caliph himself wanted to benefit from 
their ideas and knowledge. But when 'Uthm. n b. 'Affan 
succeeded 6Umar as the Third Caliph, he changed this 
policy and the learned cahaba were allowed to leave 
Medina-135 Although some of them took this 
opportunity and emigrated to different provinces to 
spread their knowledge, some preferred to remain in 
Medina for one reason or-another. Ibn Qayyim throws 
some light in this matter by observing: "The religion 
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and Islamic jurisprudence were spread in the community 
through the companions of Ibn Mas'Ud, the companions 
of Zayd b. Thabit, the companions of 'Abd Allah b. 
'Umar and the companions of 'Abd Allah b. 4Abbäs. The 
population of Medina gained their (religious) 
knowledge from the companions of Zayd b. Thabit and 
-Abd Allah b. 'Umar, whereas the Iraqi people gained 
theirs from the companions of 'Abd Allah b. 
Mas God. "136 
The separate teachings of the 2ah9ba in different 
parts of the Islamic state soon evolved to the 
emergence of different schools of jurisprudence in 
various provinces. About this phenomenon, Shah Wall 
Allah 'al-Dehlawl observes, "Everyone of the täbi Gin 
gained their knowledge from the rpah ba and collected 
whatever they could' of their disagreements and 
preferred some opinions to some others,... By this 
way, every scholar of the tgbi*4in formed his own 
school of jurisprudence and' every province had its 
independent teachers or juridical leaders. Sacid b. 
al-Musayyib and SSlim b. 'Abd Allah b. 'Umar were at 
Medina and they were succeeded later by al-Zuhrt and 
Yahya b. Sa ctd -b. Rabi'a b. 6Abd al-Rahmän, 'A#, a' b. 
Abt " Rabdh at Mecca, Ibrahim b. Nakha l"t and al-Sha'bt 
at KUfa, Hasan al-Ba $rS at Ba$ra, ' Tawos b. Kaysan in 
Yemen and MakhQ1 in Syria. ". ' 37 
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It may be due to their discipleship of the learned 
2ahaba that the täbi'in's method of iltihäd seemed to 
remain just the same as that of their predecessors. 
They even seem to have constructed their iitihäds on 
the cahAba's iitihelds. They also referred to their 
consensus and preferred some of their opinions to some 
others. 
It seems that this attitude was adopted by a large 
number of their jurists as Muhammad Abo Zahra observes 
that any ýahäba's consensus - where various ideas were 
unified or converged on a certain point of view after 
being discussed - was taken as hu a (religious 
evidence) by the vast majority of the täbi 'In jurists 
with the exception of the Kharijite and Shl'ite sects. 
The 79hirite jurists followed the majority in this 
respect. The tabi'In usually seem to choose the 
opinions of their own mentors' and rarely choose 
others' opinions. $38 
However, this led gradually to many disagreements 
between the tabif-Tn about which Shah Walt Allah al- 
Dehlawi comments in Hullat Allah al-Baligha: "When 
they (the $a, aba) had dispersed in every country 
where everyone of them had become the emulated model 
in *one aspect or another, there were a great deal of 
problems and incidents happened which took place for 
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which their religious opinions were required. 
Everyone of them gave his answer out of his memory (of 
the Prophet's teachings and fatäwä) or deduction. But 
if he could not memorize or deduce anything suitable 
for the (relevant) question, he would employ iitihad 
by exerting his own opinion and would try to 
acknowledge the reasons for which the Prophet had 
based the legal rules of the texts. And whenever he 
discovered these reasons, he would decide the rule of 
the sharS4a without any hesitation... Thus, various 
disagreements took place between them. "139 
The TSbi'in's Role in the Juridical Development 
The §ahaba had bequeathed two things to their 
successors; the traditions of the Prophet which they 
had transmitted and the juridical decisions made by 
their i-itihadic efforts. Accordingly, the täbi'in' s 
functions in the juridical realm can be classified 
into two following functions: 
First,, collecting the sunna of the Prophet as well 
as the sayings and i_itihads of the raahlba. Second, 
investing their own i. itih5ds in the cases about which 
the Sahäba had never expressed their opinions and have 
no textual provisions. In their iitihads, however, 
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they never deviated from the method which had been 
laid down by the Zahaba. t4° 
Madrasat al-HadTth and Madrasat al-Ra'y 
Nevertheless, these two functions evolved 
gradually into two different juridical trends which 
were known as Madrasat al-Hadith (the School of 
Tradition) and Madrasat al-Ra'v (the School of 
Personal Opinion). The former prevailed in Hijdz 
whereas the latter had. Iraq as its stronghold. t$t 
This dichotomy was only relative matter and was based 
on the general features of both schools; for each 
school actually had taken certain degree of the sunna 
and the personal opinion. 
The discrepancy between these two different 
schools was not because one of them resorted to the 
sunna in its arguments and the other did not, but this 
discrepancy was visible in two aspects: First, in the 
degree to which they employed personal opinion, and 
second, in expansion of hypothetical cases in the area 
of personal opinion. Concerning the first aspect, the 
representative of Madrasat al-Hadith confined their 
juridical endeavours to the scope of textual 
provisions and their direct meanings and did not 
incline to use their personal opinions unless 
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absolutely necessary. Perhaps some of them would 
abstain entirely from giving a religious decision in 
any case about which no textual provision was 
available. The partisans of Madrasat al-Ra'v on the 
contrary, did not hesitate to employ iitihad by 
personal opinion as long as no provision was available 
in the Qur' än and the sunna. t42 
, 
With regard to the second difference, the 
traditionalists did not bother themselves about 
deriving cases, presuming hypothetical incidents and 
trying to find their legal rules. So that their 
jurisprudence was of the kind in which they did not 
give their religious views except in what they took to 
be the real or actual cases and on the bases of the 
texts. The rationalists on the other hand, beside 
deducing the rules of the shad's about the real 
issues, consider hypothetical cases -and Aried to. find 
legal rules for them by personal opinion-143 
Muhammad al-Khu¢arl summarizes the differences 
between the two schools in the following words: 
"The traditionalists confined themselves to 
the explicit meanings of texts without 
investigating into their (legal) reasons and 
used very little personal opinions, whereas 
the rationalists examined the legal reasons 
of the texts and related some. cases with 
others and never refrained from using 
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personal opinion if no textual provisions had 
been found, "144 
As has been said earlier, many i; ahabahad 
exercised iitihAd by personal opinion. 'Omar was the 
most typical one in this respect. 6Abd Al1dh b. 
Mas4Qd adopted the same trend when staying in Iraq. 
It seems that the rationalists were not satisfied 
with the literal meaning of the texts, but tried to 
understand them according to the spirit of the 
shart6a. Muhammad al-Khu ark explains this fact by 
saying that: 
"Ibrahim al-Nakha's and other Iraqi jurists 
as well as certain Medinan jurists of the 
same trend, also based their fat9w3 on the 
Qur' zln and the sunna. But besides, they also 
understood that there must be human benefits 
(margtllih) which the sharS'a aims to acquire 
behind its legislations. So they ought to 
consider these benefits and take them as the 
bases of legal deduction for the cases whose 
rules cannot be found in the Qur'6n and the 
sunna. Their righteous predecessors had 
already preceded them in adopting such an 
attitude when the rRahaba had exerted 
analogical reasoning in a lot of cases that 
had been put forward for them whose rules 
they had not found in the texts. The 
(religious) decision that they had given then 
had not been based on anything but 
considering these interests. "t45 
The establishment of Madrasat al-Ra' v in Iraq can 
be attributed to several factors as follows: 
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First: The influence of 'Abd Allah b. Mas'Ud who 
had used personal opinion. 
Second: As has been suggested by Ibn KhaldQn, 
hadith was comparatively scarce in Iraq, because most 
of its transmitters were in Hijäz. 146 
Third: Iraq was a civilized territory which had 
much been influenced by the Persian and the Greek 
civilizations, and this circumstance created a lot of 
problems which required legislation. Such a territory 
was, of course, not comparable to any nomadic 
society. 147 
Fourth: Iraq was also the native place of the 
Shl'-ite and KhArijite communities where the 
authenticity of ahh d! th had to be carefully examined 
because of fabrication out of political antagonism. 
This caused the Iraqi 4ulama' to reduce their 
activities in transmitting ahth for fear of being 
involved in such a fabrication. And due to the 
scarcity of ah dith which could be relied upon, they, 
were obliged to recourse to their personal opinions in 
searching for the legal solutions of the cases about 
which no textual provisions were available. 148 
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In short, both schools were well established in 
the period of the täbi'tn and each had gained a lot of 
disciples and supporters who were firmly convinced of 
its superiority to its rival. Saud (b. al-Musayyib) 
and his companions considered that the 4ialamä' of 
Mecca and Medina "(Ahl al-Haramayn> were the most 
knowledgeable men in jurisprudence and thus had the 
sources of their juridical thoughts from the fatäwa of 
4Abd Allah b. 4Umar, 'A' isha and Ibn '-'Abbas together 
with legal decisions of the Medinan judges.... 
Whereas, on the other side, Ibrahim (al-Nakha't) 
regarded 4Abd Allah b. Mas4Gd and his companions as 
the most qualified persons in jurisprudence...., so 
that their juridical thoughts were derived from the 
at9wä of 4Abd Allah b. Mas4Qd in addition to the 
legal decisions and fatawa of '; Alt, Shurayh and other 
judges of KQfa. 1 t9 
IJTIHAD FROM THE SECOND CENTURY TO THE MIDDLE OF, 
THE FOURTH CENTURY OF HIJRA 
The generation of the täbi GT'n was followed by the 
generation of their successors who was known as tabic 
al-t, Sbi'in. ' In fact, Islamic jurisprudence reached its 
zenith in this period which witnessed the achievements 
in juridical development-in such a tremendous way that 
it is not comparable with any other period in the 
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Islamic legal 'history. It was as the result of this 
activity that various Islamic schools of jurisprudence 
came into being. Some of these schools, later have 
ceased to exist, 150 but some have survived and 
continue to exist to the present day. It should be 
noted that the jurists of this period were the 
disciples of those of previous generation (the 
telbi 4tn). For instance, the teachers of AbO Hantfa, 
the founder of the Hanafite school were Ibrähtm al- 
Nakha 't, al-Sha 'bt, Hammad b. Abt Sulayman, 'At, a' b. 
Abt Rabah and other jurists of the täbi'tn. 
Similarly, Malik, the eponym of the Malikite school, 
gained his knowledge from Salim b. 4Abd Allah b. 
CUmar, Nafi4, the seven jurists or Medinat5' and their 
students. 152 
Furthermore, as the result of juridical writings 
and polemic which seemed to be a common phenomenon in 
that period, the iitihadic methods became more 
systematic and more mature. 
I. THE METHOD OF ABO HANIFAtss 
As has already been indicated, the Iraqi city, 
Küfa, during the period of t9biGin, emerged as the 
centre of religious and philosophical learning. It. 
also became rival of Medina in juridical studies. 
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Although it did not reach the same level as Medina in 
the field of Gum al-, Ithar i. e., the knowledge 
relating to the tradition of the Prophet and his 
Companions, it made great progress in the field of 
deriving the rules of the shari 'a from the texts as 
well as exerting analogy to give the similar rules of 
revealed cases to unrevealed ones. Such was the 
atmosphere in which AbO Hanlfa lived when he studied 
jurisprudence. I54 
In his study, Abu Hantfa gave particular attention 
to four kinds of knowledge: the jurisprudence of 4Umar 
been 
which was conceived as having Aconstructed on ma2laha, 
the jurisprudence of 4AlI which was held to have been 
built on deduction and on seeking the real objectives 
of the sham'a, the knowledge of Ibn Mas'Qd which was 
considered to have been based on derivation and, 
lastly, the knowledge of Ibn' 'Abbas which was 
understood to have been derived from the Qur'-Snic 
science and its jurisprudence. 155 
A profound study of Aba Hansfa's jurisprudence 
shows that he was greatly influenced by all of the 
above backgrounds and environments. Hence, in 
carrying out his researches and studies, he 
, concentrate on looking for the essence of everything 
and tried to recogni: e the legal reasons and 
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objectives behind every textual provision. 156 His 
method in searching the rules of the sharl4a are 
summarized by words attributed to him: 
"I would firstly rely upon the Book of God as 
long as I could do so. If I do not find my 
answers in the Book of God, I would see in 
the authentic sunna of the Prophet. If I do 
not find them again, I would seek the views 
of the Prophet's Companions from whose 
opinions I would not deviate to the opinions 
of others. But when it comes to Ibrahim (al- 
Nakha 'i), al-Sha 'bi, Ibn Sirin, al-Hasan, 
4A, a' and Said b. Subayr (end he names 
several others)...., let everybody knows that 
they were men who employed their own iitihäds 
and I would do likewise, "1$' 
1. The Sur' cln 
Relying upon the Qur'Sn and the Prophet's sunna is 
something natural to be expected from any Muslim 
jurist. There is no one of the Muslim jurists who 
would disagree about the reliability of the Qur'6n. 
Disagreements have revolved only around understanding 
the meanings of its words and verses. 
2. The SuPna 
With regard to the Prophet's sunna Abo Hanif a is 
said to have relied only on the mutawatira (well 
established) and the mashhflra (famous) kinds of it. ' 
He also depended on the' -hj ,
d_' kind. of the sunna (which 
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has a few transmitters), but on certain condition, i. 
e., it had been transmitted by the credible 
transmitters, t56 it does not contravene the famous or 
well-known sunna and it has not been rejected by 
anyone of the 2ahSba and the tnbi 'Sn. He might even 
prefer a badrth of unknown transmitters (riwSyät al- 
ma h, 31) to. analogy on the same conditions. 159 
3. The Consensus of the $ahdba 
Abo Hanifa also depends on the consensus of the 
sai; äba. But if they disagreed about any case, he 
would choose the nearest views to the Qur'dn and the 
sunna and renounce the others. In this regard he is 
reported to have said that: 
"No one has the right to give his own opinion 
(about a case) which contradicts the Book of 
God or the sunna of the Prophet or the 
consensus of his Companions.... But any case 
in which they disagreed, we would select 
amongst their views the nearest to the Book 
of God or to the sunna of the Prophet"t6° 
If he does not find the required rule of the 
shari(-a in the Qur'an or in the sunna or in the deeds 
and sayings of the Fahfiba, he would employ his own 
i. itihad and leave aside the the views of the tabi 'in, 
This is because the rgahaba did not express their views 
inmost cases except by basing them on what they had 
heard from the Prophet, whereas the tSbif-Tn, on the 
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contrary, would give their own views and (as such) he 
was entitled himself to share with them the right to 
exercise iitih9d by personal opinion. 161 
4. Analogy 
He relies upon analogical method by investigating 
reasons behind textual provisions in order to relate 
new emerging cases with those available in the text. 
He examines the legal rules which he has found and 
presumes various hypothetical incidents in order to 
apply to them the legal causes which have already 
known to him. This is what has been termed as 
"hypothetical jurisprudence" (al-figh al-tagdlrf)162 
5. A1-Istihsan 
Apart from what have already been mentioned, Abo 
Hanifa was also known for his dependence on al-- 
istihsän (juridical equity) and al-4urf (juridical 
custom). He bases the former method on certain 
provisions of the texts such as, "Those who listen, to 
the word and follow the best (meaning of it) , '! 163 and 
"Whatever the Muslims consider. as plausible also in 
God's sight, "i64 and several other provisions. t65 
However, a close 'study shows that this is not of the 
same kind of al-istihsSn which has been rejected by 
t 
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the vast majority of the Muslim jurists C_iumhOr) and 
vehemently criticized by al-Shafi'i and several other 
jurists, 166 about which al-Shdfii is reported to have 
said, "Whoever used the method of al-istihsän, has 
actually invented the rule of the sheriGa"167. What 
al-Shafi4l means here is al-istihsan in the sense of 
following desires in deciding that rules, a new which 
has been unequivocally rejected by all Muslim 
jurists. Al-Shafi Gi' s -criticism emanates from a 
misunderstanding of the concept of al-istihs9n itself 
as meant by its exponents, 16e for he himself 
indirectly recognizes its validity when he explains 
his concept of analogy. According to him, analogy can 
be employed about two things: First, about something 
which has a similar meaning as the original case where 
analogies would not differ (between one and another). 
Second, about something which has many similarities in 
meaning to that of the original case. In this kind 
the derivative case should be associated with what is 
the most appropriate to it 'and most resembles it. 
Perhaps the jurists have different analogies in this 
category. 169 This is actually a form of al-is tibsan 
which is turning from the apparent legal rule obtained 
through direct analogical reasoning to another legal 
rule which contradicts it170 by virtue of being in the 
interest of society. 
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There are three reasonable causes for which al- 
istihsän should be used in legal deduction: First, it 
has been confirmed by experience that the application 
of legal rule which has been achieved through direct 
analogy is not advantageous in some partial cases, so 
another reason has to be sought. Searching for the 
rule of the sharlGa by such a way is called "the 
hidden analogy" (al-giyäs a1-khafi). Second, the 
legal rule which has been achieved, through direct 
analogy has some times to be put aside because it 
contradicts a certain textual provision. And third, 
one can have recourse to al-istihsSn when the direct 
analogical rule differs from the consensus of the 
jurists (i mA' or their custom Cal-turf. 171 
6. Al-'Urf or the Juridical Custorn 
Al-'urf is another source of AbU Han=fa' s 
jurisprudence. It is referred to any Muslim practice 
(a'mäl al-Muslimi'n) which has no origin from the 
Qur'an, the sunna, or the 2ahaba. In order to be 
recognized as a juridical source, an "urf should not 
contradict any provision of the texts. 172. The 
approved 'ur as has been indicated above, is 
preferred to analogy. 
It seems that Abu Hanlfa was rauch influenced by 
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his commercial career173 in relying upon al-istihsan 
and al-turf in his legal endeavours. The commercial 
custom (al-'urf al-ti. iärf) is considered as one of the 
permanent etiquette in business, while al-istihs5n is 
based on an observation that the (direct) analogy 
sometimes leads to disadvantageous transactions which 
do not comply with the commercial interests and 
custom. 17" 
It seems "clear 
that AbU Eianifa was one of the 
muitahids who developed his own techniques in seeking 
the rules of the shari'a. Moreover, AbO 1; ianifa also 
tried to reconcile between reason and the texts. This 
principle is explained by one of his disciples, 
Muhammad b. al-Fiasan who is reported as saying, 
"Following ha fth will never be sound . without 
(accompanying it. by) personal opinion and following 
personal opinion alone will never be right without 
(referring it to) adith. And our companions are 
those who rely truly upon the sunna and personal 
opinion. 40 175 
By exerting personal opinion and by seeking 
reasons and suitable causes behind them, the rule of 
the shariGa could be referred to a certain principle 
and arranged accordingly. By this way, Islamic 
jurisprudence emerged as an independent science which 
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has its own bases and principles after it had 
consisted of being scattered cases. Such a method is 
so advantageous that most of those who had confined 
their juridical efforts to the scope of the narrated 
sunna only and had feared to base them on personal 
opinion, could not avoid having recourse to it under 
the names of analogy and public interests. 
2.. THE METHOD OF MALIK177 
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In his i. itihRd, Malik gives priority to the Book 
of God over al-athar176 which he preferred to 
analogical reasoning and personal consideration. 
However, he would renounce any tradition which had not 
been transmitted by the reliable transmitters or (any 
tradition) which contradicted what was practised by 
the population of Medina. Malik also does not like to 
indulge himself in hypothetical legal problems. In 
fact, 'he prefers following the sunna and did not like 
innovation. 179 Malik generally tends to the trend of 
the Hijazian school in restricting his legal 
endeavours to the tradition alone and refusing to 
elaborate them by assuming hypothetical incidents. 
Thus his method of i_itihad can be summarized as 
follows: 
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1. The Sur', Sn 
He relies on the explicit and immediate meanings 
of the Qur'anic provisions as long as he does not find 
any evidence of the sharl4a which requires otherwise. 
He also infers the rules of the sharf 4a through the 
real meanings (mafhom al-muwafaga)t$O and the 
opposite meanings (mafhüh al-mukhalafa) of the 
texts. tst He furthermore considers the legal causes 
in order to give the same rules to other cases which 
have similar characteristics. 162 Thus, he deduces the 
legal rules from the Qur', Sn by understanding its 
provisions explicitly or implicitly, directly or 
indirectly. 183 
2. The Sunna 
If Malik cannot find his answer in the Qur'än, he 
will turn to the mutawstira and the mashhOra types of 
the sunna. 184 In this respect, he is known for his 
caution, as Sufy5n b. 'Uyayna, another outstanding 
jurist of Hijd= observes, "Only the well authorized 
ahth would be accepted by Malik and he will never' 
narrate any hadith except (the one he had received) 
from a reliable person. "tes However, he also relies 
on'clhad or isolated ha dith, but some jurists conclude 
that he regards this type of ham dith as less 
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authoritative compared to the 'aural ahl al-madina (the 
practice of the people of Medina) and to analogy'a6 as 
will be explain bellow. 
3. The Practice of the Medinan People 
This practice is classified into two 
classifications: First, their practice of matters 
which they received through transmitted channel. For 
instance,: their transmission concerning the using of 
mudd (a dry measure) and -, 9c (a certain cubic measure) 
and about fixing certain places such as the places of 
the pulpit, the raw la and the Prophet's grave (all are 
in his mosque) and also about' the. daily religious 
practices such as announcing adhan (call to prayer) at 
high places and (announcing it) before dawn and 'so 
forth... All of these. practices are considered as 
religious authoritative- sources which have been made 
obligatory in M! lik's view point'. 
The second category of the -Medinan people's 
practice is regarding matters which were achieved 
through the iitih8dic efforts. This practice has 
three following types: 
First, ''The practice which is not considered as one 
of the religious -authoritative sours s by Malik or 
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anyone of his companions and cannot be used in 
preferring one evidence to another. 
Second, The unauthoritative practice, but it can 
be used for preference between two contradictory 
evidences. 
Third, The authoritative practice, but it differs 
from the practice which has been received through 
transmissiont87 in the sense that any disagreement to 
it is not forbidden. taa 
However, it should always be borne in mind that 
the authoritative practice of the Medinan people is, 
according to Ibn Taymiyya, the agreement of the best 
generation. It is agreed that this has nothing to do 
with any generation who came after them. 189 And 
indeed the pr.. actice of the Medinan people about 
matters which they received through transmission is 
agreed by all Muslims as an authoritative source... 190 
Malik prefers the practice of the Medinan people to 
analogy and to isolated had1th (khabar al-wshid) and 
regarded it as more reliable than them, for it is to 
him tantamount to their narration from the Prophet 
himself in the sense that they inherited it from their 
predecessors through successive generations. t9L' 
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4. Fatclwä al-5ah5ba 
Malik considers the religious opinions of the 
2ahaba as aha, dIth which should be followed because the 
raahaba, according to him, would never give any opinion 
(in any religious matter) without basing it on what 
they had understood from the Prophet's traditions. t92 
A true 'atwa of a learned 2ah6ba would be admitted and 
preferred to analogy! 9 if it does not contradict an 
authoritative and hadit . 19f 
5. Isolated Hadlth and Analo? y 
Mä1ik' s use of these two sources to another seems 
inconsistent. According to some reports, he prefers 
al-mursa1195 and al-mungatic-196 types of ahad! th and 
the sayings of the Yahaba to analogical reasoning, 197 
but in some other case, he is reported as omitting the 
isolated dit in favour of analogy and aI 
ma§laha. 198 Perhaps he relies upon the isolated 
ham dith in certain occasions and uses analogy or al- 
ma. Rlaha in certain other occasions according to 
divisional considerations. 
6. A1-Istihsisn and A1-Ma$1aha' 
In Mälik view-point, a1-istihsAn seems., a kind of 
181 
al-ma§laha. This is why he is reported to have said: 
"Al-istihsän covers nine-tenth of the (religious) 
knowledge" 9' because al-istihsän is nothing but 
preferring a rule which. has been based on human 
interest (hukm al-marlaha)to another rule which has 
been deduced by analogical reasoning. 2010 There are 
quite a lot of cases in which Malik resorts to 
istihsän, such as insurance on property against any 
loss or damage by craftsmen or manufacturers, forcing 
owners of baking ovens, grinding tools or watering 
places to' charge equal fees to all customers and so 
on. However, MSlik does not depend on this method as 
widely. as the Hanafites do. 20' Another kind of al- 
maglaha is called al-maralaha al-mursala (pl: al- 
ma§dlih al-mursala which means matters which are in 
the public interest and which are not specifically 
defined In the sharf l; a.. Malik relies extensively upon 
al-mäglaha in his juridical works. 212 
7. Sadd al-Dhar5' ic 
Another method of M lik's jurisprudence is sadd 
al-dhara' i 4, i. e. , the invalidation of legal fiction. 
It implies that whatever leads to a forbidding 
consequence is forbidden and whatever leads to a 
lawful consequence is lawful, whatever brings about 
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interest (of the society) is demanded and whatever 
helps to produce detrimental factor is forbidden. 20' 
3. Al-SHAFT! ' S METHOD2 0" 
In his magnum opus, al-Umm. ' al-Shdfi'S sketches 
his methdd-of deducing the rule of the shariGa as 
follows: 
Islamic legal knowledge has different hierarchies: 
First, the Qur' an and the authentic sunna. Second, 
the juridical consensus in matters which are not 
provided by the Qur'Sn and the sunna. Third, the 
individual views of the Prophet' rRahlba about which 
none of them disagreed. Fourth, the disagreement of 
the rgaheba. Fifth, analogical reasoning with other 
(authoritative) sources. As long as the required 
solution is obtainable in the Qur'an or the sunna no 
any other source should be relied on in this respect. 
Legal knowledge should be taken according to its 
hierarchical sequence. 205 
1. The Qur' än and the Sunna 
Needless to say that, like other Muslim jurists, 
al-Sh9fi4 considers' the Book of God as the supreme 
source of the shari'a which cannot be superseded by 
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any other source, while the legal status of the sunna 
is only subordinate to that of the Qur'an. 206 
But it is important to note that al-Shafi'i places 
the Qur'an and the sunna in the same hierarchy because 
the term "revelation" signifies both of them in the 
sense that the latter comes to explain the former, to 
elaborate its generalities and to illuminate its 
obscurities. 207 Perhaps due to this attachment to 
both sources, al-Shafi'i regards the acceptance. of one 
of them as being the same as the acceptance of the 
other. 20e And- perhaps for this reason also*-. his 
doctrine of abrogation differs from that of the 
earlier scholars, 209 for it is based on the principle 
that the Qur'an can only be abrogated by the Qur' .n 
and the sun-na only by the sunna. The sunna cannot 
abrogate the Qur'an because . its ' function is to 
interpret -the Qur'an, 'not to contradict it. ' -Equally 
the Qur'an cannot abrogate the sunna because, to 
recognize such a possibility would be to nullify the 
explanatory role of the sunna. 210 
A1-Shafi'i's attitude towards the sunna can be 
understood from his own following words: 
"Every sunna which has been transmitted by a 
reliable transmitter as projected "back to the 
Prophet is an 'authoritat'ive. sunna and can be 
rejected only if another authoritative sunna 
contradicts it. If it is a. case of repeal of 
a former ordinance . by. 'a later, the later is 
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the one which to be accepted. If nothing is 
known about a repeal, the more reliable of 
the two sunna is to be followed. If both are 
equally reliable, the one which is more in 
keeping with the Qur'an and the remaining 
undisputed parts of the sunna is to be 
chosen. "=" 
2. I. imS6 or Juridical Consensus 
Regarding 1 m9G or juridical consensus, al-Shafi'I 
argues that there could be only one valid consensus; 
that of entire Muslim community, 212 it is not 
restricted to the scholars of a particular locality 
only. 213 He furthermore emphasises that any juridical 
consensus should be based on the textual provision or 
the analogical reasoning when he says, "The Muslim 
community as a whole could never agree upon anything 
contrary to the Qur'an, the sunny or 3nalogy. "2t' 
However, the most authoritative consensus in his view 
is the rahaba's"consensus because, according to him, 
they would not agree on something which contradicts 
the Prophet's sunna, 215 for instance, their consensus 
on 'Umar's attitude of not distributing the conquered 
land between the victorious soldiers. 2t6 
3. The Views of the 5ah9ba 
Another - of al-Shaf1'S' s sources of juridical 
endeavour is agwal al -ahaba or . the Yahaba' s views2 t. ' 
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which he has divided into three divisions: 
First, their agreed views in certain cases, as the 
above-mentioned example of their agreement in leaving 
the conquered land to its indigenous owners. - This 
category comes within the general significance of 
i mac which is religiously binding as has already been 
discussed above. 
Second, any view of anyone of the cahaba in a 
certain case), where no other view has been reported 
about it from within their community. 2'b 
Third, their disagreement concerning any issue 
where al-Shafi'S would choose the nearest view to the 
Qur' än, the sunna. or the i ma c or the one which can 
be supported by a stronger analogy. 219 However, in 
this case, al-Shafi'i would prefer the opinions of Abü 
Bakr, 'Umar and 4Uthman to other opinions for, 
according to his argument, the leader's view is 
binding on the people, and'such a view is more popular 
than any other view of one or several other other 
jurists. 220 
4. AnaloQV (Al-Qiyas) 
A1-ShäfGi's brought a much more systematic 
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approach to analogy which had been employed in a 
somewhat disorderly manner by his predecessors. 22t In 
fact, analogical reasoning is a particular, form of 
i. itihad which covers a variety of mental processes. 222 
His definition of analogy, as can be observed in a 
great number of examples given by him, complies with 
that of other jurists; i. e., joining together a case 
whose legal rule has not been provided by the texts 
with another case which has textual provision because 
of their common legal cause. 223 Clarifying, his 
opinion on this matter, al-Shdfi4S says: 
"If the rule of the sharT'a about a case 
(which a Muslim has come across) has no 
indication (in the Qur', Sn, the sunna or the 
i mg'), he should seek it by (employing) 
iitihäd, which is nothing but reasoning by 
analogy. "2 2" 
As has already be discussed, al-Shafi 'I rejects 
the methods of al-istihssn and al-marglaha al-mursala 
because, according to him, they have arbitrarily 
diverted from the text without being properly 
controlled. 
THE METHOD OF AHMAD B. HANBAL225 
Being a juridical student of al-Sh9fi 'I, Ahmad b. 
Hanbal. ': s method of iitihad is approximately similar to 
that of his teacher. 226 It is based mainly 'on the 
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five following sources: 
1. Textual Provision 
If he can find a textual provision (in a certain 
case>, he will give his opinion in accordance with it 
without turning to anything which contravenes it. 227' 
Therefore he does not give any consideration to 
GUmar' s disagreement in the case of al-mabtOta2 17 for 
the authentic hadit which has been narrated by Fatima 
bint Qays, 229 and also in the case of al-tayammum230 
for <committing) sexual intercourse, because there is 
a adit narrated by 'Ammar b. Yäsir. 231 There is no 
tradition (of any community), personal opinion, 
analogy and the saying of the cahgba that he prefers 
to the authentic hadith. He takes the same stance 
towards an opinion about which no disagreement is 
known to him and has been considered as consensus even 
though it has been preferred to the authentic ham dith 
by many jurists). He disapproves of such a claim of 
consensus and does not see its preference to the 
authentic haT dith as justifiable. 23,2 
The View of theSahaäba 





cahaba) and he does not know anyone of their community 
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who has disagreed with it, he will not reject it. 
However, he does not term it as the consensus, 233 but 
cautiously expresses that, "I do not know what has 
made him (the cahabf) saying such a thing" or other 
similar expression. Ibn Hanbal would never regard any 
practice (of any community), personal opinion or 
analogy as preferable to this kind of the view of the 
Sahäba. 23" 
3. The Disagreement of the 5ah6be 
In the disagreement of the; ahaba, he will choose 
the nearest view to the Qur'an and the sunna, but will 
not go beyond what they have said. If he cannot 
identify the view which most agrees with the Qur'an or 
the sunna, he will mention the disagreed views as they 
are without decisively choosing anyone of them. 235 
Any selecting between two different views of the 
Sahaba should only be done on' the basis of recognized 
evidence. 236 
4. A1-Hadith al-Mursal and al-Hadith al-pacif 
Ahmäd b. Hanbal will accept the mursal and the 
a 'if types of ahadi'th and will favour them t. o analogy 
if he finds that they have not been rejected by 
anything in the concerned issue. 237 Nevertheless, the 
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ciacff hadith, according to him, is not the invalid 
(bä#, il) or disapproved <munkar) ham dith, but it is 
probably a tradition which can be relied upon as are 
the authentic or ar hih category. According to Ibn 
Qayyim, none of the a' imma (the founders of the four 
Sunnite schools) disagrees with Ibn Hanbal in this 
notion; for each of them prefers the pia 'Sf hadTth to 
analogical reasoning. 218 
5. Analogy and Sadd al-DharS' i c- 
If Ahmad b. Hanbal does not find his goal in the 
above sources, he will turn to analogical reasoning, 
but he will only resort to it in the case of 
emergency. 239 It is narrated that Ibn Hanbal has said 
that employing analogical reasoning is indispensable 
and the 2ahaba did utilize it. 240 It should be noted 
that the Hanbalite jurists consider al-mat, Slih al- 
mursala as a kind of analogical reasoning in the sense 
that it is based on the real interests of the society 
that are drawn from the' texts as a whole. 241 Ibn 
Hanbal accepts this principle because he considers 
that the rRahc1ba did utilize it. This attitude is 
typically demonstrated by his opinions on al-siy9sa 
al-sher'iyya (Islamic polity) in which he determines 
certain penalties which'are not provided: by the'. texts. ' 
Some instances of the point is the expulsion. of 
190 
obscene and immoral persons to a place where the 
society can be protected from their vices, inflicting 
more severe punishment on the case of drinking wine 
during the day-time of the holy month of Ramadan and 
so on... 242 
Apart from the above-mentioned sources, Ibn Hanbal 
also relies-on the principle of sadd al-dhard'I. For 
instance, his opinion regarding the obligatory blood- 
money on a person who had prevented anyone from food 
or drink until he died of starvation! Ibn Hanbal also 
prohibits the sale of weapons in civil strife and 
their sale to robbers, or the sale of grapes to wine- 
drinkers... 24.3 
Obviously the Hanbalite jurists have played an 
enormous part in the development of i. itihsd and its 
continuity. This is something natural to be expected 
from them because, as has been discussed earlier, they 
are the people who maintain the view that no period 
should be without muitahid. 24 
6. A1-Istih3b 
4 
The Hanbalite jurists also take al-isti$hsb as 
another authoritative source of jurisprudence, z. s 
especially in the aspects of contract and (economic) 
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transaction, but only when the textual provisions, the 
sayings of the cahaba and their religious opinions are 
not available. 24ö 
IJTIHAD AFTER THE PERIOD OF THE A'IMMA 
It is claimed that after Muhammad b. Jar! r al- 
Tabari who died in 310 A. H., there was no one else 
of the 'ulamci' who managed to qualify himself as an 
independent mu. itahid who could deduce the rules of the 
sharfGa from its sources independently without. being 
confined to. the opinions of any imam. 2"7 
However it seem more appropriate to maintain that 
the 4ulamä' who were qualified to practise iitihad 
were still available during this period, but-. the 
prevalence of dominant schools and the public 
confidence in them,, . made 
it difficult for'. other 
4ulam9' to establish new schools and call people to 
them. So the jurists, who aspired to practise i. itihAd 
could only venture to carry out this task within the 
purview of anyone of those dominant schools. 2.8 
-Nevertheless, the 'ulama' in this period continued 
to make a contribution'in to. the Islamic jurisprudence 
by. the collection of athAr- . (the traditions. of . the 
. 
Prophet and the ! 5allaba>,. preferring some narrations 't. o 
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others (tar ih), explaining legal causes (of the legal 
rules) and deriving various partial cases by using the 
same principles and foundations which the a'imma had 
used to base their legal opinions. Besides, they also 
delivered their own fat6wa in a lot of cases that had 
not been tackled by those a'imma. Their task 




In the foregoing discussion we have traced the 
development of the Islamic jurisprudence since the 
Prophet's days until it began to decline after 
attaining its highest stage during the period of the 
"-a'imma and the emergence of the juridical schools. 
Our discussion has shown that iitihad played a vital 
role in that development as it was a necessary tool to 
cope with the ever-changing situations. 
With the expansion of Islam, the Muslim community 
became more and more complicated as a result of their 
interaction with several nations that belonged to 
previous civilizations. Here Muslim leaders and 
scholars found themselves obliged to practise iltihäd 
193 
by using various methods in order to bring all 
incidents and issues with the scope of Islamic law. 
In this way Islamic jurisprudence reached its most 
flourishing stage between the second century and the 
fourth century of hijra; after which it began to 
decline and it was followed by the long period of 
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Hanbal, Muhammad b. al-Hasan al-Shaybänt and many 
others. See Ibn Khallikan, op. cit. , IV, pp. 135 - 
139, Ibn FarhOn, al-Dibai al-Mudhhab ft Ma'rifat 
A'yan 'Ulama' al-Madhhab. pp.: 17 - 29, The 
Encyclopaedia of Islam, III, (ist edition), pp. 205 - 
209. 
176 Al-äthSr is another term which is usually used 
for the Prophetic tradition. It is actually more 
general than hadith or sunna, for it includes, in 
addition to these two categories, the deeds and 
sayings of the cahAba. 
'16. 
179 Ibn FarhQn; o. cit. , (Cairo, 1350 A. H.. >, p. 
ieo Maf hom al-muwafaga means -t, he real purport . of 
any expression. (fahwä al-kalam) ' rather than. its 
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immeddiate meaning. E. g., a Qur'anic verse which 
says that: "Those who unjustly eat up the property of 
orphans, eat up a fire into their own bodies... " (Q. 
IV, 10). This verse should properly be understood as 
a prohibition of wasting the orphans' properties. 
181 Mafhflm al-mukhalafa means a legal rule which 
has been deduced from understanding the opposite 
meaning of the texts. E. S. ,a adith which says 
that: "Za . at should be taken on the freely grazing 
livestoks" (F1 al-Sal ima zakAt). The legal rule 
which is understood from it is no zakät is taken on 
the stall-fed, animals although Malik brought other 
evidence to testify that it was obligatory. 
182 E. g., disgraceful or dirty is the legal cause 
behind the prohibition of eating dead meat, poured out 
blood and the flesh of swine <see Q. VI, 145). So 
Malik gave the same rule to any similar object. 
183 See Muhammad AbQ Zahra, FT Tgrtkh al-PAadhahib 
al-Fighiyya, p. 232. 
184 Ibid., p. 233. 
i8s A1-ZurgSn=, Sharh 4a1g Muwattra' M51ik. I, 
(Cairo, 1355/1926), p. 3. 
166 Muhammad Abu Zahra, FT TSrTkh al-MadhShib al- 
Fighiyya, p. 233. 
187 See first, classification above. 
see I , -lam, IV, pp. 391 - 392. 
189 Ibn Taymiyya, "5ihhat Madhhab Ahl al-Madin3" 
in Maim CI r- 31-F3tsW3. XX, ed. 4Abd al-Rahmxn b. 
Muhammad al-tlqimi al-Najdf, (Riyadh, 1382 A. N. p. 
300. 
19o bid p. 306. 
1 91 Muhammad 'Alt al-Sayis, op. cit., p. 123. 
192 Muhammad Abß Zahra, Ft Tärlkh al-Madh8hib al- 
Fighiyya, p. 235. 
193 This method is exeedingly criticized by al- 
Ghazälr in Mustas mainly because the raah, Sba were not 
infallible. See vol., I, p. 260 - 274. 
194 Muhammad . All al-SByis, op. cit., p. 124. 
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195 Al-mursal: Any ham dTth which is directly 
attributed to the Prophet or to anyone of his 
Companion by any transmitter who was not contemporary 
with them, without mentioning any ýahäba through whom 
the badith had previously been transmitted. Some 
examples of this type of ah dith have been mentioned 
by al-Ghazdli in usta . According to al-Ghazäli, 
these ahSdith have been accepted by the vast majority 
of the jurists, including Malik and Abo Hanifa, but 
has been rejected by al-Shafi 'i and some others. See 
Must as. , I, p. 169. 
196 Al-magtQG: Any hadýth with an interrupted 
chain of transmission which is reported directly by a 
täbi4f or a transmitter of later generations. 
1971 (-lSm I, p. 32. 
19e Abtl Zahra, FT Tgrfkh al-Madilclhib al-Fighiyya, 
p. 234. 
199 Abu Ish, Sq al-Shati bi, al-I ýt iýým, II, p. 320, 
Muwaf., IV, p. 209. 
200 See e, g., 4Abd al-Wahhäb Khallaf, Ma2adir 
a1-Tashric al-Islami fima 19 NaZZa fih p. 77 - 78. 
201 See Muhammad C-A1S a1-SSyis, "Nash' at al-Fiqh 
al-I. itih, 5di'" in Kitab al-Mu' tamar al-Räbi 4, p. 134. 
202 See e. g. , IhkSm 
Am., IV, p. 216. 
. 203 Mul? ammad Abo Zahra, Fl: TSrlkh al-Madhghib al- 
Fiqhivva, p. 237. 
204 Aba 'Abd Allah Muhammad b. Idrl: s b. al-'Abbas 
b. 'Uthman b. Shaf iG al-Häshimt al-Mut, taljbi (150 - 204 
A. H. ), one of the prominent Muslim . 
Jjurists, the 
"architect" of urRQ. l al-figh and the eponym of the 
Shafi%ite school of jurisprudence. He was born in 
Ghazza, but was brought up by his mother in Mecca. 
During this early stage of his age, al-Shafi'i had 
already completed his memorization of the Qur'an 
whereupon he began to learn Islamic jurisprudence and 
other subjects under the guardianship of several 
Meccan Gularna. He then came to Medina where. he became 
a student of Malik whose al-Muwat"t, a' he had already 
learnt by heart. After that al-Shafi'i travelled to 
Yeman and then to Iraq where he was engaged in a 
series of juridical polemics with an eminent disciple 
of Aba Hanifa, Muhammad b. al-H3san al-Shaybani. He 
then moved to Egypt where he founded his new school 
(al-madhhab al-. 1adSd)as embodied in his magnum opus 
a l-Umm. Importent figures in the Shafi'ite school 
207 
including Abos Hamid al-Ghez, %l1 <d. 550 A. H. ), Fakhr 
al-Din al-RazI (d. 606), Muhy al-DIn b. Sharaf al- 
Nawawi <d. - 676 A. H. ShihSb al-Din Ibn Hajar al- 
'Asgaldnt (d. 852 A. H. ) and others. See al-Kha lb 
al-Baghdädt, T5rikh Baghdad, II, pp. 56 - 73, Ibn 
Khallikän, op. cit. , IV, pp. 163 - 169, Ibn al- 
Nadfm, al-Fihrist,. (Beirut, 1398 / 1978), pp. 294 - 
296, The Encyclopaedia of Islam IV, (1st Edition), 
pp. 252 - 254. 
205 Umm. VII, (Beirut, n. d. ), p. 265. 
206 See Ri sgl a. p. 106. 
207 See ibid., pp. 91 - 92, see also Muhammad Abt? 
Zahra, FI T-rfkh al-Madhahib al-Ficlhitta, p. 275. 
208 See e. g. , Ri s$1 a 
105, passim. 
PP. 22,32,33,84,104, 
209 See N. J. Coulson, A History of Islamic Law 
(Edinburgh, 1964), p. 59. 
21 0 Ibid. , p. 58 and for al-Shafi'S' s own 
discussion on this question, see Ris31a. pp. 106 - 
117. 
211 Umm. VII, p. 191, see also J. Schacht, The 
Origins of Muhammadan Jurisprudence. (London, 1950), 
p. 12'. 
.212 See s1a pp. 403,472,475 - 476. 
213 See ibid., pp. 534 - 535. 
214 Ibid., p. 476. 
215 Ibid., p. 472, see also Umm. VII, p. 299. 
216 Muhammad Abt] Zahra, F57 TgrSkh al-Madh9hib al- 
Fighiyya, p. 282. 
217 Cf. , Ibn Qudama, Raw , I, p. 403. 
218 Risala, pp. 597 - 598,. TiNj al-Dl: n al-Subkl:, 
Tabaqät al-Shafi -iyya al-Kubra, II, p. 137, . 
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222 Ibid., loc. cit. 
223 Ilhaq amr qhayr man2las caln hukmihi bi amr 
äkhar man§os cala hukmihi li ishtirlkihi maf-ahO fi 
Cillat al-bukm. 
224 sap. 477. 
225 Ahmad b. Iianbal b. Hilal b. Asad al-ShaybSni 
(164 - 241 A. H. ), the Imam of Baghdad, celebrated 
theologian, jurist and traditionist, belonging to an 
Arabic tribe of Bans Shaybdn. He travelled to 
different countries to learn bad1th and jurisprudence. 
At Baghdad he attended the course of the Judge AbO 
YQsuf and studied under Husayn b. Bashir, a disciple 
of Ibrahim al-Nakha'i. His principal teachers 
thereafter including Sufydn b. 'Uyayna of the school 
of Iiijdz, 'Abd al-RahmSn b. Mahdi of Basra, Wäki' b. 
al-Jarrdh of KUfa, al-ShSfi Gi and others. Ibn Iianbal 
bore' (physical) torture bravely for the sake of 
defending his religious stance. Among the 
distinguished Hanbalite scholars are 'Abd Allah Ibn 
Quddma (d. 620 A. H. ), Tagi al-Din Ibn Taymiyya (d. 
728 A. H. Ibn Qayyim al-Jawziyya (d. 751 A. H. ), 
Muhammad b. 'Abd al-Wahhdb (d. 1206 A. H. > and 
others. See Ibn KhallikSn, op. cit. , I, pp. 63 - 
65, Muhammad b. Abi Ya'li, TabagAt al-Handbila, I, pp. 
4- 20, The Encyclopaedia of Islam, I, (2nd edition), 
pp. 188 - 100. 
226 'Alt al-S. Syis, p. 126. 
227 I 'l'S m, I, p. 29. 
228 Al-mabtuta: A woman fully divorced under the 
terms of three-fold formula for divorce. 
229 See Muslim, X, pp. 94 - 107. 
230 Al-tayammum: Another ritual of purification 
by using clean sand or earth which is advocated for 
the Muslims as alternative of water in case of its 
scarcity or non-existence. See Q. IV, 43. 
2 31 See 6ukh. , I, pp. 
pp. 60 - 62. 
151,152,153, Muslim, IV, 
z3zIc 1sm, I, PP. 29 - 30. 
x33 Cf. , Ibn Taymiyya, Mal mtlý FatSwa. XX, p. 573. 
z34I c1äm, It pp. 30 - 31. 
=35 Ibid. , p. 31. " 
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CHAPTER III 
TAQLTD AND ITS IMPACT 
The Meaning of Tag1Sd 
The word to gird comes from galladah, % gil, %datan 
which means, he has put a necklace upon her neck. t 
Taglyd al-budun means putting marks or symbols on 
animals, so that they would be easily recognized as 
those to be sacrificed. 2 However, the word when used 
in jurisprudence has a meaning like "following". 
Al-Ghazall defines it as, Accepting an opinion without 
(knowing) its (authoritative) evidence, 3 (gabal Bawl 
bilä hui. ia). 4 Others define it as, Practising 
(religion) by following the sayings of others without 
(basing it on) authoritative evidence (al-Gamal bi 
Rawl al-ghayr min ghayr hut. ia mulzima)s 
Was the Gate of I_itihäd Closed? 
As has already been indicated in the previous 
chapter, the years between the second century and the 
middle of the fourth century of the hijra, were the 
golden era of the Islamic Jurisprudence.. However, 
gradually to id or 'intellectual imitation had crept 
in. Intellectual : activity slowly gave way to 
T5 
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stagnation. This phenomenon has been analyzed by many 
thinkers, Muslims and non-Muslims alike, in its 
various aspects. However, there is some need to 
identify the exact nature of the forbidden type of 
taglyd and distinguish it from that which is 
permitted. The negative impacts of taglid on Islam 
and the Muslims must also be explained in addition to 
investigating their causes. However, to identify 
clearly the changing condition which has taken place 
in the Islamic jurisprudence, it is crucial to know at 
the very outset the history of its emergence. 
Professor Schacht is one of several orientalists who 
have analyzed this historical metamorphosis in the 
following words: 
"By the beginning of the fourth century of 
the hi, jra (about A. D. 000), however, the point 
had been reached when the scholars of all 
schools felt that all essential questions had 
been thoroughly discussed and finally settled, 
and a consensus gradually established itself to 
the effect that from that time onwards no one 
might be deemed to have the necessary 
qualifications for independent reasoning in law 
and that all future activities would have to be 
confined to the explanation, application, and at 
most, interpretation of the doctrine as it had 
been laid down once and for all. This 'closing 
of the door of i_i t ihad' , as it was called, 
amounted to the demand for at klid,. a terra which 
had originally denoted the kind of reference to 
Companions of the Prophet that had been 
customary in ancient schools of law, and which 
now came to mean the unquestioning acceptance of 
the doctrines of established schools and 
authorities. 11 6 
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Professor Anderson seems Aagree with this view when 
he observes, "About the end of the third/ninth 
century, it was commonly accepted that the gate of 
i. itih5d had become closed and that all later jurists 
were mugallids. "7 
The same conclusion has been reached by H. A. R. 
Gibb who asserts unequivocally that the early Muslim 
scholars held that the gate "was closed, never again 
to be reopened. "e 
A contemporary Muslim Professor in Law, $ubhf 
Mahma$, Snr, however, gives a later time for this 
development when he remarks that: 
"This flourishing ofjurisprudence, however, 
took a downward' trend towards the end of the 
'Abbaside period. After the fall of Baghdad in 
the hand of HQl&gu Khan in the middle of the 7th 
century A. H.. (13th century A. D. 7- the Sunni 
jurists reached a consensus of opinion on 
'closing of the door of iitih3d' for fear of 
persecution. They further agreed that the four 
Sunny schools were sufficient. The Arab 
civilization declined gradually and rigidity 
enveloped all phases of life. This inevitably 
resulted in. the prevalence of imitation and the 
cessation of iitihad in jurisprudence and in an 
abundance of superstitions which remained for a 
period of time as a symbol of decline and 
obscurity. "9 
The above--mentioned factors which contributed to 
the deterioration of i_itihäd and the emergence of 
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to 41rd are probably insufficient to explain such a 
tremendous change. Additional causes should 
necessarily be sought to make the conclusion more 
convincing. Thus Professor Schacht observes that this 
freedom to exercise one' s judgement independently was 
progressively restricted by several factors, such as 
the achievement of local, and later of general, 
consensus, the formation of groups or circles within 
the ancient schoolS of law, the subjection ' of 
unfettered opinion to the increasingly strict 
discipline of systematic reasoning, and last but not 
least, the appearance of numerous traditions which 
embodied in authoritative form what had originally 
been nothing more than private opinions. Lu 
This view does. not seers to be so prevalent the 
Muslim intellectual circle. There are some thinkers 
who look at the event with positive eyes. The 
following word of Professor Yßsuf al-Qaraclgwr suggest 
a more optimistic view: 
"Fortunately, this closing <of the gate of 
iitih9d) was declared only when iitih9d had 
reached its acme after approximately four 
centuries had passed away. During that period, 
juridical cases were already recorded together 
with their detailed evidences according to a 
variety of views and trends, while the science 
of u2Q1 al-f iah was also written down which 
defined the (nature, scope, etc. ) of the 
principle and derivative matters. Many jurists 
furthermore tried to. presume hypothetical cases 
for which they assigned certain rules of the 
sharY4a as an attempt to anticipate the 
incidents * in. case of ' their, occurrence' in any 
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time and at any place... And in such an 
abundance of original and derivative juridical 
ideas, many people felt that no more iitihäd 
would be required. Other factors, such as over- 
admiration of the predecessors' legacies, 
inferiority complex and fear of impostors who 
might spoil the shari'a by following desires and 
creating deception, contributed to the 
acknowledgement of the closing of the gate of 
iltih, ld, although this was disagreed and 
objected to by some people. "ii 
Yet Professor al-Qarag3wi does agree that 
succumbing to taglid had a bad effect on Muslims when 
he says that: 
"Such an attitude was no doubt a disastrous 
element which hindered the continuous growth and 
development of the Islamic jurisprudence, which 
it might have been expected to achieve had the 
gate of i. itihad been constantly opened as it had 
been in the early centuries. "12 
However, to suggest that a consensus of opinion 
was reached on the closing of the gate of i. ltihäd at 
the end of the third century of hijra'or at any period 
is an inaccurate or an exaggerated accusation, because 
not all of the Muslim-jurists of the fourth century of 
hijra agreed on the complete imitation to any 
juridical school. There were those who relied upon 
ahy dith and -St Sr or upon what had overwhelmingly 
been accepted of the Zah-Sba' s and täbi 'tn' s sayings. 
If these sayings were not satisfactory, due to their 
contradiction , or obscurity, 
they referred to the views 
of preceding Jurists and chose the most reliable one. 
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And. there were also certain people among them who were 
capable of deducing the rules of the sharl'a from 
ambiguous textual provisions and exercising i. itihad 
within certain established schools. t3 
Perhaps due to the fact that they held similar 
views, they belonged to the established schools. 
Moreover, only those who were capable of exercising 
i_itih9d were entitled to the posts of judges and 
muftis. t" 
Evidence shows that the third and the fourth 
centuries muitahids, whether independent or affiliated 
to legal schools, have expressed original views on 
law. Ibn Surayj (d. 316/918), TabarT (d. 310/922), 
Ibn Khu: ayma (d. 311/9213) and Ibn Mundhir (d. 
316/928) are perfect examples of the independent type. 
According to the eight/fourteen{k century lawyer 
Subki, these four mu_itahids, though originally 
Shäfi 'ites, have diverged from the rulings of Sh5fi 'i, 
and as is known, Tabart went further to establish his 
own school of law. 16 Of Ibn al-Mundhir, Subni 
remarks: "He was a multahid who followed no one (wa 
kana muitahidan lcl yugallid "ahadan. Subkl also 
considered* Ibn "'Su-ayj 'as the renovator of the 
fourth/tenth century. '? 
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In later period also there were certain jurists 
who did exercise iitihad, whether independently or 
within the established schools. Jurists like Imam al- 
Haramayn (d. 479 A. H. ), Abu Bakr Ibn al-'Arabs (d. 
543 A. H. ), Ibn Quddma (d. 620 A. H. ), 'Izz al-Din b. 
4Abd al-Salam (d. 660 A. H. ), Ibn Taymiyya (d. 723 A. 
H. Ibn Qayyirn al-Jawziyya (d. 751 A. H. ) and many 
others, although were usually associated with certain 
schools, their juridical views, as can be seen in 
their own writings, were never fettered by the common 
views of their affiliated schools. 
As stated by TSj al-DLn al-Subkr, Imam al-Haramayn 
was not bound to al-Ash'ari or al-Shl i'i, but 
expressed (his religious opinions) according to his 
own iltihäd. s8 
In TarTkh al-Huft'a" al-Dhahabl describes Abü Bakr 
Ibn al-Arabi, one of the Malikite scholars, as an 
absolute mu_itahid. 19 
Referring to Ibn Qudgma, Muhammad Rashld. Ri¢a says 
that he used to base his fatawä on the evidences of 
the sharfca and practised i. itihad. 20 
Ibn Kathlr says that GIzz al-DIn b. -6Abd al-Salam 
was not confined to any certain school, but his 
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juridical endeavours were wider and he delivered 
religious opinions according to his own i. itih8d. 21 
Tags al-Din Ibn Taymiyya has been described by 
many as one who was qualified to exercise i. itihc1d. 22 
About his disciple, Ibn Qayyim al-J'awziyya, Taha 
'Abd al-Ra' of, who edited his famous work, I'lam al- 
Muwaggi'Sn, says that although he was originally a 
Hanbalite jurist, he frequently deviated from the 
Hanbalites and inferred new juridical opinions after 
undertaking a comparative study of the established 
juridical views.... and he had definite and unshaken 
opinions regarding certain issues in which he 
disagreed with all juridical schools. 23 
In his book, al-Redd 'a13 Man Akhlad 119 al-Arg, 
al-SuyQ mentions several other scholars who have 
been acknowledged by many as being capable of 
exercising. iltihad, among whom were Taq! al-Din al- 
Subki, his son T3j al-Din al-Subki, Jamal al-D! n al- 
Isnawi, Shams al-Din b. YQsuf al-Qunawl, Siraj al-Din 
al-BalglnI, Majd a1-Din al-Shiraz! and others. 24 
Al-SuyO%i himself (d. 911 A. H. ) claimed that he, 
himself fulfilled :. 
ihe- required qualification of an 
absolute multahid although this has been rejected by 
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some scholars. 25 To prove the validity of this claim, 
he mentioned various legal cases about which he had 
explained his own views. 26 
Although he was brought up in the Hanafite 
environment as the great majority of the Indian 
Muslims, Shah Wall Allah al-Dehlawl was never confined 
to the parochial sectarian outlook. His differences 
with Hanafite doctrines can be noticed in his work, 
Hu. i. lat Allah al-Baligha. One example would perhaps be 
representative, his view that no one should use a 
large quantity of gold for ornamental purpose, whether 
by man or woman. 27 On the other hand, Nvast majority 
of the jurists are of the view that women are 
absolutely permitted to have gold for ornament. 20 
Therefore, it can be said with certainty that the 
above idea which suggests that the consensus was 
reached about the end of the third/ninth century on 
the closure of the gate of iitihäd is indefensible. 
Professor Schacht seems to be aware of some 
inaccuracies in the standard account about this 
subject, as he observes, "The rule of takiid did not 
impose itself without opposition. In later 
generations also there were scholars who held that 
there would always be muitahid in existence, or who 
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were inclined to claim for themselves that they 
fulfilled the incredibly high demands which the theory 
had, by then, laid down as a qualification for 
i_itih3d. "29 
Apart from conformity in ideas, perhaps the desire 
to ensure that their views would be willingly accepted 
by the society was another factor which made the many 
jurists of later periods merge into the dominant 
schools. This is because when these schools were 
developed,, adherents of each school could easily 
accept the ideas advocated by the 4ulama' within their 
own circle, no matter what difference might occur 
between the new ideas and the old one. This 
"disguising" tendency was not invented by later 
generations, because Abü Yasuf <d. 182 A. H. > the 
famous disciple of Abel Hanlfa, for instance, had 
already set a precedent for it. Although he had many 
differences with his master, he never established his 
own school. 30 
AbU 2ahra, one of the contemporary Muslim scholars 
who enjoys high respect among 'Muslim intellectuals, 
explains the views'of the four Sunnite schools about 
the question of the closing of the gate of iitihcEd as 
follows: 
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The Shafi'ites, the majority of the Iianafites 
and many other jurists did close the gate of the 
absolute i. 1tihisd (al-iitihäd al-mutlaq). The 
M, Slikites jurists also deem the possibility of 
disappearance of this kind of i. itihAd from a 
certain period, although they insist on 
maintaining that no period should be void 
completely of the mu. itahids within the juridical 
schools (muitahid fi al-madhShib)... The 
Hanbalites' view on the contrary, suggest 
overwhelmingly that the absence of any muitahid 
in any period is something impossible. 31 
Abo Zahra eventually defines his own stance in 
this matter by saying: 
"We have made up our mind to agree with the 
IHanbalites that it is not right that a period 
can be void of any muitahid who can accomplish 
all the pre-conditions of the absolute 
i. itih, Sd.... and we do not know if there is 
anyone who is permitted to close the door which 
has been opened by God for human- minds. It 
there is anyone who dare to say such a thing, 
which we do not know, on what evidence did he 
base it, and why should he deprive others of the 
right to which he has authorized himself? This 
closing has furthermore alienated the Muslims 
from the original sources of Islam... so much so 
that it motivates some of those who have been 
extremely influenced by to fd to make such a 
conclusion that after this closing, the Qur'än 
and the sunna can no longer be interpreted. "32 
The Jurists' Condemnation of Tag1Sd 
A considerable number of jurists throughout the 
Islamic history have come forward to condemn taglld 
and declare its invalidity. The most notable among 
them are AbQ 'Umar YOsuf Ibn 4Abd al-Barr' al-Qurý. ubf, 
the :; dhirite jurist Ibn Ha=m, Ibn T3ymiyya, Ibn Qayyim 
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al-Jawziyya and al-Shawkänl. The earliest account of 
tagltd which has come to our acquaintance is that of 
Ibn 4Abd al-Barr in his JSmi4 Bayan al-'Ilm wa Fa¢lih. 
Ibn Hazm has devoted a chapter of nearly a hundred 
pages of his al-Ihkam fl: U&; Ql al-Ahkam to discussing 
this issue from various aspects. Ibn Taymiyya also 
contributed a very wide and significant discussion on 
the subject in his al-FatswS and so did his disciple 
Ibn Qayyim in I 'lam al-Muwaggi 'in, Al-Shawkäni' s 
dealing with the problem of taglld in Irshad al-FuhQl 
is concise and comprehensive, but he deals with it in 
a more detailed and specific study in his less popular 
work, al-Qawl al-Mufrd ff Adillat al-I. itihSd wa al- 
Tagli'd. 33 
, 
The arguments which have been used to 
invalidate taglld in these accounts are similar to 
each other. Perhaps this overlapping is due to the 
fact that some of them have been influenced by some 
others. 
The most fervent :; ahirite jurist, Ibn Hazm demands 
that the imitators give him (an example of) a single 
man during the periods of the 5ah6ba, the täbi'rn, and 
the tfibi4 al-täbi'rn who imitated a certain scholar in 
all his sayings and never disagreed with him in 
anything. lie warns, "If the imitators cannot give us 
any example of this, they ought to convince themselves, 
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that they have invented something in religion that had 
never been done before by anyone. "'" 
One of the many Qur' anic verses which is utilized 
by Ibn Hazm in this respect is: 
"The parable of those who take other than God 
for their protectors (awliya' is that of the 
spider who builds (to itself) a house; but truly 
the flimsiest of houses is the spider's 
house. "35 
Commenting on this verse, Ibn Hazm says that 
anybody who- has taken an other man as his religious 
leader (imam) would compare the sayings of God and His 
messenger to that of his imam. If they comply with it 
he would accept them, if not he would renounce the 
sayings of God and His messenger and follow the 
opinion. of his imam. This means, he has taken (for 
himself) a protector other than God and included 
himself. in the general meaning of. the above verse. sa 
his work,. a1-MuhallS Ibn Hazm launches into the 
same at. tack against taglid. On one occasion he says, 
"Whosoever claimed that the common people should' 
imitatea mufti, has actually made a false claim which 
has never been confirmed by any evidence of the 
Qur' än4 the sunna,, the - consensus or analogy.... 
Evidence has come conversely to nullify such -a claim: 
God blames. those. people who said,. 'We obeyed our 
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chiefs and our great ones, and they misled us to the 
right path. '37 And iitihad means nothing but the 
exertion of one's effort in searching for the (legal 
rules) of the religion which has been enjoined by God 
on His servants"39 
He goes on to say, "The mugallid (the imitator) is 
a rebellious sinner and the muitahid will be 
rewarded. "'19 
In Ibn Hazm's view, i. itihad seems an obligation on 
every Muslim regardless of his intellectual status, 
although the word i. itihSd takes a rather different and 
peculiar connotation with regard to disqualified 
person. This can be realized from his following 
words: 
"It is unlawful for anyone to, imitate a dead or 
living man, but it is everyone's duty to 
exercise i. itih3d according to his own 
capability... An ignoramus is required to 
enquire from the most knowledgeable person at 
his place about religion... When the required 
religious opinion is given he should ask, is it 
the saying of God and His messenger? If the 
answer is "yes" he should believe it and act 
accordingly. But if the mufti' replies that it 
is no more than- his own personal opinion or 
analogical reasoning, or it is the saying of a 
rah_ba or tdbiff or a jurist..., he is not 
allowed to accept - it, but he should ask; another 
man. "" 
Ibn 'Abd al-Barr transmits a ham ditty in which-. the 
Prophet says, "I fear for my, community after my death. 
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of three (harmful factors), the scholar's slip, the 
tyrant's rule and following desire. "41 
Commenting on this hadith, Ibn Qayyim say, "There 
is no doubt that taglid is the (real) reason behind 
this fear; without which this fear is baseless. "42 
This can be confirmed by what has been said by a 
Zahaba, Tamim al-DdrS, "Beware of the scholar's 
slip. " When queried by 'Umar b. al-Khaýt, Sb about what 
he meant by this expression, he explained, "The 
scholar's slip would be followed by the people, and 
then the scholar might repent (to God of his slip), 
but the people would continue to follow his saying. "43 
This is because a scholar does not have an infallible 
nature and therefore sometimes his slip cannot be 
avoided. Hence, not all of what he has said should be 
(blindly) accepted and placed at the infallible 
status. And this imitation which has been condemned 
and regarded as unlawful by every learned Muslim is 
actually the source of discord and a catastrophe for 
the imitators themselves. 44 
Therefore, there is no excuse what so ever for any 
qualified jurist imitating others, but on the 
contrary, if he has formed an opinion of his own on a 
particular question, he"is forbidden from following, 
in preference, the legal opinion of another jurist to 
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the contrary. Even if a man who does not possess the 
qualifications as a jurist but is a learned person in 
the law ('slim) who holds a certain view on a 
particular question, he ought to act upon it, though 
the contrary view may have been sanctioned by a 
(certain) jurist. 45 
Perhaps considering the difficult conditions which 
are required of. a mu. itahid , one might imagine that 
i. itihäd is a task which is too difficult to be carried 
out by less qualified person. But Ibn Taymiyya 
observes that i. ltihad is. not an inseparable entity. A 
man can exercise iitihSd in a certain (juridical) 
aspect or case without being able to exercise it in 
another aspect or case. Every person is entitled to 
exercise it according to his own capacity. 46 This 
implies, as maintained by many Jurists, that the same 
person can be a muitahid or a muftf in some incidents 
and a follower in some others. 47 
V. The Qur'3nic Verses Which Have Been Used to Reject 
Tag1td 
In 'their rejection of' taglld, the Muslim -'ulamS' 
and reformers have used many Qur', Snic verses, some of 
which are as the belows: 
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"They take their priests and their anchorites to 
be their lords in derogation of God. ""$ 
A1-Hudhayfa b. al-Yaman and '; Abd AlliSh b. 'Abbas 
have construed this verse to refer to those religious 
leaders in their decisions about what is lawful and 
unlawful. 49 This corresponds with the Prophet's own 
interpretation which he gave when C-Adi b. Hatim, who 
was then a Christian, came to him along with a group 
of his tribesmen to solemnize their conversion to 
Islam. s0 
"Nay! they say, 'We found our fathers following 
a certain religion and we do guide ourselves by 
their footsteps. ' lust in the same way, 
whenever We sent a warner before thee to any 
people, the wealthy ones among them said, 'We 
found our fathers following a certain religion 
and we will certainly follow in their 
footsteps. 1 ̀ 5 1 
This means that no evidence upon which they could 
rely in defending their polytheistic belief except 
imitating the religion which had traditionally been 
practiced by their fathers and ancestors after whose 
footsteps they were following. sz 
"Behold! he (Abraham)-said to his father and his 
people, ' what are these images to which you are 
(so assiduously) devoted? ' They said, 'we found 
our fathers worshipping them. "'s3 
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Here again the Qur'In demonstrates the habit of 
imitators who did not spend the least effort to seek 
evidence with which they might prove the correctness 
of their practice, but blindly imitate what they have 
inherited from the generation which preceded them. 
Commenting on this verse, Muspý, Sfa al-Maraghi remarks, 
"Taglid is indeed the walking-stick which would be 
used by the weak to lean on and the string to which 
the drowned would grasp. "54 
"Then would those who are followed clear 
themselves of those who follow (them):, They 
would see the penalty. and all relations between 
them would be cut off. And those who followed 
would say, 'If only we had once more chance, we 
would clear ourselves of them, as they have 
cleared themselves of us. ' Thus will God show 
them (the fruit of) their deeds as (nothing but) 
regrets, nor will there be a way for them out, of 
the fire. " 
Ibn Hazm interpret's this verse as referring to 
those learned men who have been imitated by their 
people after having prohibited them to do so and urged 
them to free themselves from them in this world and in 
hereafter. 56 
"And they would say, 'Our Lord! We obeyed our 
chiefs and our great ones, and they misled us to 
the (right) path. ' "5 7 
The stories of the masses who have. easily been 
cheated and misled by some corrupted and irresponsible 
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religious, political and intellectual leaders are 
noticeable in almost every period of human history. 
verse 
This Qur'anicA warns that imitating those leaders 
without investigating the real nature and direction of 
their leadership might cause grievous harm to the 
imitators. s8 
The above Qur'anic verses have been utilized by 
Muslim scholars and reformers to invalidate tagll: dso 
in order to eradicate its roots from society. 
V. The A'imma's Prohibition of Imitating Them 
The founders of the prevalent juridical schools 
which became prevalent, are also claimed to have 
prohibited people from imitating them in all of their 
opinions. Abü HanSfa is narrated to have said, "This 
is my 'own view which is the best of what. I could see. 
If anyone could bring forth a better view than it, we 
would accept it. "a° 
Malik is reported to have said "I am only an 
ordinary human being who may be right or wrong. 
Therefore please examine my opinion in the light of 
the Qur'. Sn and the sunna.. " e1 
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Al-Shdfi'S said, "If a hadith (can be proved as) 
authentic, you should turn my opinion down. "62 And in 
the same vein he says, "The Prophet's badl: th is more 
appropriate (to be followed) and do not imitate me. "63 
AY}mad b. I; ianbal urged, "Do not imitate me, Malik, 
al-Shafi'S or Sufyän al-Thawrt, but learn (the 
religion) as we have done. "64 He also said, "Do not 
imitate people in (the matters of) your religion. "6s 
Nevertheless, in spite of the efforts which have 
been undertaken to eliminate taglld, it still exists. 
V. The Justification of Ta! Rlyd 
In an attempt . to define their stance, the 
upholders of taglld have exploited certain Qur'Anic 
verses, several ahgdTth and the traditions of the 
äba. Ibn Hazm, however, rejects this attempt 
describing those who are using these evidences to 
justify tagltd as being confused. 66 This approach has 
been followed by al-Shawkani who selects several of 
these evidences and briefly discusses them. 6 The 
followings are the main evidences which have been 
exploited in justifying taglid and Ibn Hazm's. replies: 
"Follow the religion of Abraham, the same in 
faith. '68 
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Here the supporters of taglld have failed to 
perceive its real nature, which is following any 
person whom God does not enjoin us to follow. 
Although following the Prophet Abraham is enjoined by 
God, it does not imply any obligation to follow Malik, 
AbU Hanifa, al-Shäfi'169 and other people. 
"Obey God, and obey the Apostle and those 
charged with authority among you. "70 
This verse should actually be used to nullify 
taglid and not to justify it, because. we are ordered 
by God to obey the people of knowledge'i in what they 
have transmitted of the sunna of the Prophet and not 
in other matters. 72 
"If ye realize this not, ask of those who 
possess the message, "73 
Here God orders us to ask the 'ulama' to tell * us 
about the knowledge of the Qur'an and the sunna that 
they have, not for them to legislate for us the 
religion which God does not authorize, out of their 
corrupted opinions and deceptive conjectures. 7 
"Should not the believers all go forth together. 
If a contingent from every expedition remained 
behind, they could devote themselves to studies 
in religion and make the people aware when they. 
return to. - them, that thus they (may... learn) . to 
guard themselves (ag-ainst' evil). 0975 .. 
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This verse cannot be used in favour of taglld, 
because God has never enjoined us to accept outright 
what has been said by the warner. But He enjoins us 
to accept their knowledge which they have obtained 
from the Prophet to whom God revealed the religion and 
not to accept what they have innovated or added in the 
religion from themselves. 76 
"Keep firm to my traditions and the traditions 
of the Guided Caliphs after me. "77 
Following those caliphs should be in what they 
have transmitted from the Prophet on which they have 
agreed, not in what have been achieved by their own 
minds which are not certain about the true rules of 
God and His Messenger. This is because disagreements 
sometimes occurred between those caliphs and there is 
no way to avoid the dilemma of falling in 
contradictions other than only accepting what has been 
agreed upon by them. 79 
"My companions resembles the (guiding) stars. 
Anyone of them have you followed, 'you would gain 
guidance. "79 
Ibn Hazm refutes this hadrth by accusing it of 
being fabricated, because some of its transmitters 
were unknown and. some were unreliable. He, 
furthermore maintains that it is impossible that the 
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Prophet has ordered Muslims to follow everything that 
the rgahaba said, because the same thing had sometimes 
been seen as lawful by some of them and unlawful by 
others. One of several examples which have been 
mentioned by Ibn }iazm to indicate this contradiction 
is the case of selling crops in its unripened stage 
which is lawful according to 'Umar and unlawful 
according to some other rRahaba. eo 
The traditions of the §ahaba which have been 
utilized to vindicate taglid are, inter alia, what has 
been claimed of (, Umar expressing his shyness (before 
God) about disagreeing with Abo Bakr, e1 and 4Abd Allah 
b. MasGod discarded his own opinion in favour of 
GUmar' s. 8z 
These claims have been rejected by recalling their 
well-known disagreements in many cases. For instance, 
their disagreement in the distribution of the rural 
land of Irag8' about which we have had occasion to 
discuss earlier. 84 Ibn Mas'üd's opinion differed from 
that of 'Umar in the case of putting the hands on the 
knees in prayer. 85 
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In order to get a clearer view of the subject, two 
different matters should be dwelt on: First, we have 
to differentiate between the prohibited kinds of 
taglyd and that which is permissible. The latter is 
more appropriately termed as "following" rather than 
tagltd. Secondly, we have to look carefully at the 
case of to d by the common people who do not have 
the qualifications to employ their own i_itih9d. 
Vll. Taglfd and IttibSG 
Regarding the first question, a demarcating line 
should be made to separate between taglld and ittiba6. 
Tag1Td according to the sharT«a, which is forbidden, 
is referring to a saying (or opinion) without 
accompanying it with any evidence, whereas ittibSC 
(the conscious following) is something "whi: ch has been' 
done with evidence. Ittibaf- in religious matters is 
allowed, whereas to d is forbidden. 66 Therefore, in 
order'to transfer oneself from the domain of taglTd to 
the, domain of ittibär-, one should try to acquire the 
evidence of the sharl6a in any religious matter which 
one wants to practise, because as has been agreed by 
the Gulamä', as long as a case is not clearly and 
convincingly perceived, it cannot be considered as 
knowledge, but it is a mere conjecture which is not 
sufficient for finding the truth. 87 Thus. the Qur. ' an 
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gives a warning about the result of such habit: 
"And pursue not that of which thou hast no 
knowledge; for every act of hearing, of the 
seeing, or of (feeling in) the heart, will be 
enquired into (on the Day of Reckoning). ""ee 
In the same vein, the Prophet is reported to have 
said: "Beware of ponjecture, because it is the most 
deceitful speech. "B° 
Moreover, it is argued that, accepting an 
authentic tradition from the Prophet and (accepting) 
what has been enjoined by the Qur'an and (following) 
the consensus of the 'ulama' is not considered as 
tagl! d and should not be termed as such by anyone, 
because taglid in its true meaning is. accepting what 
has been said by anybody else rather than the Prophet 
without knowing its evidence, 90 
Ibn al-H3jib expresses the same view when he says, 
"Referring to the Prophet and to-the consensus of the 
'ulamä' as well as a layman referring to muftl or a 
judge referring to a credible witness, are not 
considered as tagl d. "91 Even Ibn Hazm agrees with 
this point of view when he remarks that "the one who 
follows the Prophet is not (considered as) a mugallid 
(imitator), because he has (already) fulfilled God's 
ordinance. But. the real mugallid is the one who 
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follows other man rather than the Prophet in doing 
something that is not ordered by God. 1192 
Likewise, al-Shc%f i 4i, as it appears, does not 
consider asking for a legal opinion (istift-S'93 and 
accepting the isolated tradition (khabar al-wShid) as 
taglyd. 9f 
Viii. Taglld of the Ordinary People 
As far as the taglld of an ordinary person 
concerned, nearly all of the Muslim scholars regard it 
as permissible. Ibn 'Abd al-Barr highlights this point 
by saying, "All of these condemnations against 
taglfd are not, however, applied to the common people 
who should inevitably imitate the scholars in every 
incident which they faced due to their ignorance about' 
religious evidence. 95 
There is no disagreement among the scholars that 
an, ordinary person (9mmT is bound to imitate the 
learned men and actually this is the class of people' 
whom the Qur'gn refers when it says, "It ye 
realize this not, ask of those who possess the 
knowledge. "96 As the jurists have agreed that' 'the 
-blind-: 'man should imitate' other man upon whom he can 
depend- if, he feels doubtful about the direction of 
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the gib a they have also agreed that a person 
ignorant in any religious matter should imitate a 
knowledgeable one. 97 
Giving his opinion in this issue, al-Ghaz5 ll 
argues, "It is a duty of ordinary people to ask for 
legal opinions and to follow the 4ulama' because it is 
agreed that the ýah8ba did deliver fatawa to the 
ordinary people without asking them to acquire (the 
qualification of)i. itihcid. Moreover, to make such a 
, 
demand, would lead to the destruction to humanity and 
civilization. "''ß 
Al-Amidi is another jurist who has the same 
attitude concerning the taglld of ordinary people. In 
his al-Ihksm, he states, "The ordinary 'person and 
anyone who does not have the iitih5dic (or juridical) 
qualifications, even though he may procures some 
, 
knowledge which is essential, for iitih9d, should 
follow the guidance of muitahids and accept their 
opinions. This is according to the most precise and 
recognized juridical view, "99 He adds, "The Qur' änic 
verse which says, 'We found our fathers following a 
certain religion and we do guide ourselves by their 
. 
foot-steps' should be interpreted. <IF. being. directed 
towards the one who attains the 'Iitihädic 
, qualification. 
1100 This means that--It . is the. -laymen's 
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iduty to imitate others due to their inability to 
exercise their own i. itihäd to recognize the rules of 
the shari'a. unlike the muitahid who is capable of 
utilizing his mind in seeking those rules. 101 
According to Ibn al-Hajib, anyone, who is not 
qualified to exercise iitihSd is bound to imitate 
another person whether he is an ordinary man or a man 
who has some knowledge which is required for i_itihld. 
This is because the Qur'anic verse which says, "If ye 
realize this not, ask of those who possess the 
knowledge", includes anyone who does not have the 
knowledge. The 'ulamä' themselves were asking for 
religious opinions (from others) besides delivering 
them. Nobody protested against them, so that it can 
be understood as their consensus. 103 
Therefore, since the period of the Zahäba up to 
the emergence of the four Sunnite schools, people were 
following anyone of the Gulam3' without there being 
any complaint by anybody. I 0a 
Some 'u1ama' even go further and suggest that it 
is not appropriate for the layman to ask the muftT 
about- the authoritative evidence of the religious 
opinion which he (the mufti) has delivered, nor should 
he query his 'opinion. 1os This differs from Ibn Hazm' s 
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view and also what has been advocated by Imam al- 
Haramayn that the mugallid is required to examine the 
person whom he is following; if he can give right 
answer for all questions, he can be followed, but if 
wrong answers are given for all or some questions, he 
should not be followed. t0 
Obviously, this condition is unacceptable, 
because, as Imam al-Haramayn himself observes, the 
uneducated Arabs used to ask the muitahids among the 
2ah9ba without examining them. 10? 
It is furthermore ridiculous, because it is 
impossible for such an examination to be raised by the 
common people to the muftis or the learned men. Such 
an examination cannot be carried out except by a 
person who has gained the religious knowledge to the 
same degree as that of the mufti who has been asked 
the question. 
Ibn Qayyim-. in his criticism of tag1ld, also has 
similar attitude. His rigorous objection is obviously 
concentrated only against those who accept the 
opinions of men when textual provisions are available, 
or against those who refuse to accept those provisions 
in favour of the sayings of-their imitated person. In 
fact, Ibn Qayyim is not, alone in this outlook, it is 
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shared by all the prominent scholars because the 
taglyd which they hold as permissible is only that of 
the ordinary people who are not acquainted with the 
textual provisions and the method of deducing legal 
rules from them. However, when these provisions are 
available, the learned and the ordinary people are 
equally obliged to follow them-108 
Ibn Qayyim finally remarks that God has enjoined 
His servants to obey Him as far as possible. But if 
anyone is unable to recognize the rule of the sharica. 
he is allowed to imitate others. In strengthening his 
view, Ibn Qayyim borrows several textual evidences 
which have been mentioned by Ibn 4Abd al-Barr-109 
It is clear from Ibn Qayyim's statements that he 
does not make i_itihad obligatory for every person as 
he does not make taQ11d also every person's duty, but 
he observes, as his teacher Ibn Taymiyya had 
previously done, that a Muslim has to obey God to the 
maximum of his effort, and if he is not capable of 
practising iltihäd, he should resort to to d which 
is in such a condition a permissible matter. ''° 
Perhaps, it would be advantageous to mention in 
this connection, that the ordinary person's to ld 
does not in any way have any effect in lessening his 
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religious faith. The a'imma or the four Sunnite 
schools as well as the Muslim theologians, with the 
exception of al-Ash4arl all agree on the adequacy of 
the rnugallid' s religious belief. This view is based 
on the belief that the Prophet accepted the faith of 
everyone even of the children; although it was not 
naturally the result of a mindful consideration. "' 
Thus, what has been reported of the a'imma 
prohibiting other people from imitating them should be 
understood in the context as imitating in cases where 
textual provisions are available and the legal rules 
can be deduced from them. 
Therefore, the polemic which has frequently been 
raised within the Muslim world around the question of 
affiliating to certain juridical school or not (al- 
Madhhabiyya aw al-lclmadhhabiyya)112 -is, as a matter of 
fact,. the polemic about a pseudo-problem which is not 
of much significance, because the real problem for 
the Muslim community, in this context, has not stemmed 
from following juridical schools, but has been caused 
rather by fanaticism toward anyone of them. 
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1X, The Consequences of Taglid 
The assertion that the gate of iitihad has never 
been closed in any period of Islamic history does not, 
however, deny the indisputable fact that the Muslim 
world has undergone the period of indolence and 
stagnation during which taglid has prevailed with its 
various negative consequences. Here are some of these 
consequences: 
1. Juridical Fanaticism 
One of the harmful outcomes of taglid is 
fanaticism in favour or against a certain juridical 
school. Such a fanaticism is not actually a new 
phenomenon. Some of its manifestations have been 
recorded by many scholars in earlier days. Al- 
Ghazall, for instance, speaks about the common people 
who were not only adamant about the religious views 
which they had received, but unreservedly abused 
fellow-Muslims who did not agree with them. According 
al-Ghazali, this fanatical attitude was not 
restricted. to the masses, but was due to arrogance and 
rivalry of the jurists themselves. 113 
An example of. this kind of fanaticism can beýcited 
from what has been said by one of' the Hanafite jurists 
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Abu al-Ilasan al-Karkhi, in his juridical epistle, 
"Every (Qur'gnic) verse which contradicts the views of 
our colleagues should be considered as abrogated or 
subject to a preferred alternative. However it may be 
better to be considered as al-ta'wil (the allegorical 
interpretation)114 as a way of reconciliation. "11s 
This means that al-Karkhi judges the texts 
according to the views of the Fianafite jurists, so 
that the relevant provisions have to be considered as 
abrogated or subject to preferred alternatives, or 
they have to be interpreted in such a way that suits 
the established views of the Hanafite jurists. Such 
an attitude could be produced only by the sort of 
mentality which . 
believes that truth is entirely 
confined to the views of the scholars of his own 
school.. 
If al-Karkhr adopted such an attitude towards the 
Qur' an and the sunna, could he be expected to take a 
tolerant manner towards the views of other jurists 
which contravene the sayings. of the jurists of his own 
school? 
The same stand of al-Karkhl can clearly be seen 
when he outlines the juridical method, "Whenever an 
incident took place about ;,. which no answer and 
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similarity that can be traced in the books of our 
colleagues, the researcher has to derive its answer 
either from the Qur'an or the sunna or other 
sources... 11,16 
Obviously that al-Karkhi suggests in this passage 
that a seeker of the rule of the shariGa should first 
of all refer to the Hanafite books. If he can find 
the required rule in these books, he should not search 
for it in any other source, but should follow it. 
Only when he fails to find the needed answer can he 
turn to' the Qur'dn, the sunna and other sources. 
Beside insisting on his notion of confining the 
ultimate truth in the Iianafite juridical writings, he 
also regards them as the first source to which one 
should refer in searching for the rule of the shar! Ga, 
preceding even the Qur'än and the sunna. 
This trend came to pervade Muslim society. In our 
modern age, a, lot of examples can be cited which 
verify the fact that this element still exists. In 
his introduction to Ibn Qudgma's magnum opus al- 
Mu n Sayyid Muhammad Rashid Ricca, for instance, 
reports several incidents which took place at the end 
of nineteenth century and the -beginning of this 
twentieth century. In. one of these -incidents, an 
Afghan Muslim of the Hanafite school struck another 
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man who was standing by his side in a congregational 
prayer because he had heard the latter reciting al- 
ät i be. 
Another story is about a man who broke the index- 
finger of somebody else in a prayer because he had 
raised it during the tashahhud. it8 Ri¢ä furthermore 
reports a story which happened in Tripoli, Lebanon, 
where a group of the Shäfi'ite followers had 
approached the Grand Mufti who was the head of the 
Gulamä' and had requested him to divide the mosques 
between them and the Hanafites. The reason was, they 
had been allegedly branded as dhimmis by a certain 
Hanafite jurist who had based his judgement on a 
disputed case which was then widely circulated, namely 
the invalidation of the marriage between a Hanafite 
man-and a Sh9fi'ite woman, because her religious faith 
had been doubtful because of a ShäfiGite theological 
doctrine which permits a Muslim to say that "I am 
faithful if God so wishes" (ens mu'min in sh6' 
Allah), 119 
A similar attitude has, been adopted by the 
Shäfi cite towards the followers of other schools. It 
is narrated, for instance, that, some of the Shdfi'ite 
followers were once asked-, about the rule of *the 
shari ca concerning food-stuff in which a drop of wine 
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had fallen. Their answer was that it should be thrown 
to a dog or to a Hanafite. izo 
Another classical example of this outlook can be 
observed in the writings of an eminent Shafi'ite 
exponent, Ibn Hajar al-'Asgaldni, who has arbitrarily 
presumed that the Hanafite follower who has not 
recited al-Fätiha during prayer is sinful, 121 because 
the Shafi'ite school regards the prayer of anyone who 
does not recite al-Fatiha"as being null. 
A 'contemporary instance of this attitude has been 
narrated by Shaykh CAbd al-Jalil '! sa' about an 
incident which took place at a big mosque in Cairo,. 
where a very.. respectable . 
alim who held an important 
post in the state declined' to join a congregational 
prayer behind an appointed imam who was a Shafi'ite 
follower. 122 
Such manifestations sometimes turned into real 
strife. For instance, Ibn KathIr narrated that an 
Egyptian ruler, al-Malik -al-Aflal 'Ibn Ha181I al-Din, 
determined in the same year. when his death took place, - 
595 A. H., to drive the Hanbalites from his country 
He also wanted to write to his brothers in other 
countries asking them to take', th*e same decision. 123 
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More destructive than this was an incident which 
happened in the Iranian city of Isfahän as described 
by Yaqat al-Hamawi, I, Destruction spread through 
every part of it due to many conflicts and fanaticism 
between the 'Shdfi 'ites and Hanafites. Fighting broke 
out constantly between the two parties. When one 
party triumphed over the other, the latter's 
belongings were plundered, burnt and destroyed... 11124 
2. Exaggeration in Glorifying the A' imma 
Perhaps, this manifestation is closely attached to 
the previous one, or it is one of its consequences. 
It is natural to be expected that a follower of a 
certain jurist will express his admiration for his 
mentor in one way or another. But some imitators have 
transformed this admiration into a kind of personality 
cult by interweaving legendary stories around their 
imitated a' imma. Some of the admirers of Abü Hanifa, 
for instance, narrate that their imAm used to pray the 
five daily prayers with one ablution only in the 
course of forty-five years, 12 5' and he used to recite 
the- whole Qur'an in one rake' a only... and completed 
(reciting) it seventy thousand times in his death- 
bed! 12e 
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One of the Hanbalite bigots states that a look 
from Ahmad b. Hanbal is tantamount to one year of 
devotional acts. 127 It is narrated also that during 
his (popular) trial, all his garments was removed from 
him except the trouser. Being severely lashed, his 
trouser got loosed about which he could not help but 
moved his lips (to recite certain prayer). Suddenly a 
couple of hands emerged from beneath him and re- 
fastened the trouser! 128 Another implausible tale 
about Ahmad b. Hanbal is what has been reported that 
ten thousand Jews, Christians and Magians were 
converted (to Islam) on the day of his death. 129 
3. Intellectual Stagnation and the Religious Men 
Ignorance 
Another negative outcome of taglld is that. it 
hinders the imitator from utilizing his intellectual 
faculty independently. This leads, subsequently, to 
the waning of creative talent. All that he could 
'venture to do is just to repeat and elaborate the 
previous works in such a redundant and monotonous way. 
This intellectual impotence characterized the works of 
the Muslim writers for many medieval centuries which 
were used as the educational texts throughout the 
world of Islam. Describing this phenomenon, professor. 
Fazlur Rahman says that 'a major development that 
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adversely affected the quality of learning in the 
later medieval centuries of Islam was the replacement 
of the original texts of theology, philosophy, 
jurisprudence, and such, as materials for high 
instruction with commentaries and super commentaries. 
The process of studying commentaries resulted in the 
preoccupation with hair-splitting detail to the 
exclusion of the basic problems of a subject. 
Disputation (adal) 'became the most fashionable 
procedure of "winning a point" and almost a substitute 
for a genuine intellectual' effort at raising and 
grappling with the real issues in a field. 130 
Muhammad al-Khigarl also describes the same view 
by saying that i_itihad during that period turned into 
a peculiar type distinguished for its tendency of 
gathering many issues together in a few words, so-much 
so that. the subjects* 'became semi-mysteries as if they 
were written to be memorized rather than to be 
understood. 131 
Al- Azhar University in Cairo which has often been 
considered as the most popular centre for Islamic 
learning in the Muslim world can be taken as our 
typical example in this respect. The spirit which has 
dominated instruction . in this university for centuries 
has been severely traditional. The chief object of 
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the education which it imparts is not research and 
investigation for the purpose of improving the state 
of the sciences taught, but rather the transmission of 
these sciences as they were handed down by the early 
fathers of the faith, without change or deviation. It 
has only remained, therefore, for subsequent 
generations to elaborate. and explain what the 
forefathers have laid down. t32 
Various attempts have been made from time to time 
to reform both the curriculum and methods of study of 
al-Azhar, but always with indifferent success. 133 
Evidently these attempts to introduce a new spirit 
into al-Azhar only aroused contempt and ' opposition 
within that ancient institution. 134 
The prominent Egyptian scholar and reformer, 
Muhammad CAbduh, made a serious attempt to introduce 
an overall scheme of reformation of the Azhar in 1312 
A. H. /1895 C. E., 
. 
during the reign of 'Abbas Iiilmi. 135 
The curriculum was one of the aspects which 'Abduh 
gave particular attention in his plan for reform of 
al-Azhar to which he added several modern subjects 
such as arithmetic, algebra, history of Islam, 
grammatical studies and the elements of geometry and 
geography. 136 
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This was nipped in the bud when reactionary forces 
gained the upper hand and the favourable attitude of 
the Khedive was changed into one of determined 
opposition to all ('Abduh's) proposed reform. 
Subsequently Mu1ammad 'Abduh himself, despairing of 
success, resigned from the Administrative Committee 
which had been formed for this purpose. 137 
The adherence of the Azharite 'ulamä' to the 
traditional methods of instruction and their 
unwillingness to accept any attempt, to bring about 
reformation within their institution in response to 
the modern challenges and requirements have shown, 
clearly that to id has left its impact in their 
minds. 
Taglid According to the Contemporary Muslim 
thinkers 
The concern which some Muslim thinkers have- 
suffered. from the prevalence of taglid and 
intellectual deterioration which has come to their 
community can be vividly seen in . the following. words 
of one of them: 
"Muslims, universally,. '' had grown ' . 
inert both 
mentally and spiritually... . The 15th. ''centur. y 
was the -laste'to reveal any real "intellectual 
life among the followers of Islam... In. the 
16th century, , -the 
indolence of mind, ', slavish 
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pedantry and blind imitation became complete. 
One does not, find even one in a hundred among 
the Gulam9' of the last four centuries who may, 
with justice, be called a genius or who may have 
produced anything to set beside the bold and 
noble intellectual activities of earlier 
centuries. 11 136 
According to those thinkers, this phenomenon has 
come to pass in the history of the Muslim people 
against their own will. For Muhammad 'Abduh, this has 
occurred by the encouragement of the ignorant rulers 
and under their protection in order to serve their own 
interest. isv 
A1mad Amin gives clearer expression of this 
attitude in various occasions. In Fay al-Khatir he 
maintains that: 
"The closing of the gate of i_itihMd was never 
decided in any meeting of our Gulam9' but was 
only as a result of psychological and 
sociological situation, i. e., the Tartar 
invasion on Baghdad and their brutal treatments 
of the Muslim community. In such a desperate 
condition, those 'ulama' could not be expected 
to aspire to do more than to preserve the 
juridical heritage of the a' imma. And this has 
been termed as "the closing of the gate of 
i 
.iti 
had" which we now want to re-open. "140 
In his another work, Yawm al-Islärn. he bluntly 
blames this "mental slumber" as being responsible of 
the-present backwardness of the Muslim people. He 
says that the Muslims have suffered from incapability 
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as a result of their own decision to close the gate of 
i. ltihad, for this implies that there, is no one in the 
community who can fulfil the i. itihädic pre-conditions 
just as no one can be expected to fulfil them in the 
future. This decision has been maintained by some 
imitators because of a lack of confidence in their own 
capability and a mistrust in others. 14t 
He goes on to say that those who closed the gate 
of iitihad or opened it limitedly, have caused Muslims 
serious harm and petrified rigidity. Religion will 
never be able to survive in the course of centuries 
without having flexible characteristics. 142 
Refusing to acknowledge the closing of the gate of 
iitihad as an imperative stage in Islamic legal 
development, the great Muslim thinker and poet, 
Mul ammad Igbal, observes that: 
"The closing of the door of iitihäd is pure 
fiction suggested partly by the crystallization 
of legal thought in Islam, and partly by that 
intellectual laziness which, especially in the 
period of spiritual decay, turns great thinkers 
into idols. If some of later doctors have" 
upheld this fiction, modern Islam is not bound 




The 'ulama' never ceased to employ i_itihad in 
almost all periods of the Islamic history. But 
Islamic jurisprudence began to decay after the fourth 
century of hijra and the wave of to l began to 
occupy the Muslims' mind. Taqlld is actually 
unjustifiable in Islam. But in spite of strong 
condemnation by certain 'ulamtR'. it prevailed in the 
Muslim community for many centuries. Even in our 
modern time, Muslim scholars and thinkers have been 
taking great pain to liberate their people from the 
yoke of taglfd and to call for the 'ulamd' to 
regenerate i_itihAd in order to bring their religion 
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CHAPTER IV 
ITTIHAD AND REFORMATION OF 
THE MUSLIM SOCIETY IN THE MODERN WORLD 
The Challenges of the Modern World 
The empirical method which Western scholars 
have followed in their research and learning since the 
age of enlightenment has brought about a tremendous 
change in science and technology which has, in turn, 
spurred on the advance of economic, industrial, 
political and social life of the Western nations. The 
Muslims have suddenly felt that they have been left 
far behind in the civilizational competition. Some of 
them have called their people to assimilate 
indiscriminately Western civilization to their live 
and to"*bring about similar change, whether good or 
bad. ' On the other hand, other Muslims have demanded 
the total rejection of Western civilization and called 
upon their people to go back to the early period of 
Islam from where they should seek the model of the 
ideal society that they hope to re-mould. 
However, certain . 
Muslim thinkers, who may 
conveniently- called - reformers, . have shown a selective 
tendency, i. e,, to. select from the West. whatever, they 
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considered as constructive and beneficial for the 
Muslim community. They follow a hadith in which the 
Prophet is reported to have said: "Wisdom is the 
believer's lost property, wherever he may find it, he 
should regain it. "2 In order to reform the present 
situation of the Muslims as well as to adjust their 
religion to the civilized world, those reformers have 
constantly advocate the reactivation of i. itihäd. In 
doing so, they reject completely the notion which 
suggests that 1_itihAd cannot be employed by the 
contemporary 'ulama'. They stress that the exercise 
of iitihad in our time is much easier than the time of 
the a'imma, because many Qur'dnic exegesis and the 
collected sunna have been published, so that long 
journeys to Egypt, Andalusia and Eiijdz'may be replaced 
by studying books. In addition, modern civilization 
has presented the Muslims with a multitude of 
divisional cases. New transactions have usually 
varied from those of the old ones. Therefore, they 
argue that, as long as the Muslims do not face these 
new issues by exercising the absolute i. itih8d, they 
will remain backward in this life. s' 
For those thinkers, the abundant juridical 
heritage which the Muslims have. inherited from their 
ancestors cannot guarantee their success in coping 
with new developments. This is because the previous 
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jurists and 'ulamA'. as remarked by Abü al-A'1d 
MawdOdS, were not more than human-beings and had the 
same means of acquiring knowledge as those accessible 
to all men. No revelation was sent down to them, but 
they exploited their own intellectual ability and 
mental perception to explore the Book of God and the 
sunna. The i_itihads of earlier scholars nonetheless, 
can be used as guidance, but should not to be taken 
directly as sources (of the religion). Any i_itihdd 
cannot be regarded as a permanent law and a binding 
principle, because human thought and knowledge are for 
ever limited within the bounds of time. ' 
They consider that the Muslims have to accept 
that the world has gone through tremendous changes. 
Admitting this, Mawdadi remarks: 
"Ideas, inclinations and theories in this 
world have undergone great change. Similar 
phenomena have taken place in modern issues 
and affairs. The 'ulama') still imagine as 
if they are living in the same milieu as five 
or six centuries ego... They have remained 
immobile and unaffected by modern progress, 
heedless of new problems and issues of this 
life. They have not only been trying to 
hinder their people from adjusting themselves 
. to the new age, but also pulling them back to 
the past instead of pushing them to the 
future.... 
. 
How can it be for a community 
which lives in and deals with this world, yet 
is still unaffected by its new ideas and 
issues? "g 
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MawdQdi maintains that blind imitation of the 
preceding mufassirin and muhaddithin and taking the 
i_itihads of the previous jurists and theologians as a 
permanent and unchanging law are the real causes that 
interrupted the progress of Islam and forced it into 
retrogression instead of moving forward. 6 He 
furthermore argues: 
"This reactionary attitude of the 'ulama' has 
stired a certain faction within the Muslim 
community itself to revolt against religion 
and accuse it of being the greatest obstacle 
which stands in 'the face of development. "7 
Therefore, they argue that intelligent and 
persistent efforts are urgently needed by Islam today 
to find out juridical solutions in international, 
constitutional and administrative fields and to deal 
with new developments in financial, commercial, 
professional and other sectors. $ The Muslims will 
never be able to exercise their leadership in public 
life and to prove their fitness, and their religion 
effectiveness to serve for the benefit of this world, 
unless they exert themselves to the utmost in these 
domains. 
However, those thinkers agree that i. itihad cannot 
be carried out haphazardly. In order to avoid 
confusion and disarray, the door should not be opened 
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for any pretender who might create disorder and spoil 
the goal. Only certain kinds of mu. itahids are needed; 
the kinds that possess precise and profound 
understanding of Islam and civilization and are thus 
able to apply this understanding to the religion, 
while taking reason and public interest into 
consideration. 10 
Understanding the religion only is not adequate to 
insure the success of iitihad in this modern age, 
because. understanding modern civilization also is 
equally important. History has proved that successful 
reformers like Jamal al-Din' al-Afghani, Muhammad 
'Abduh, Madhat Pashas and Amir 'Ali, succeeded in their 
reforming tasks to the same. degree as their 
understanding of modern civilization. But a reformer 
like Muhammad b, 'Abd al, -Wahhab was left 'behind, his 
doctrines did not spread widely and 'only suited the 
Arabian Peninsula, because he understood only Islam 
but did not understand other facets of life. 1t 
Moreover, the exercise of i. itihäd in this modern 
time does not mean relying. completely upon humankmind 
or blind imitation of foreigners, but it means rather' 
exercising it by. qualified scholars who understand 
simultaneously the ;; öbjectives_ of Islam and, the 
objectives of western civilization and base -the 
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Islamic rules regarding lawful and unlawful matters on 
this understanding. 12 
Due to the intricate situation which has been 
induced by modern life, perhaps, individual iitihad is 
no longer effective in searching for legal solutions 
in the time of ours. Collective i. itingd or mä' is 
perhaps more necessary and more practicable for this 
purpose. Especially, as Iqbal says, the pressure of 
new world 'forces and the political experience of 
European nations are impressing on the mind of modern 
Islam the value and the possibilities of the idea of 
i mc§ '. 13 
Hence, Iqbal believes that the transfer of the 
power of iitihad from individual scholars to a Muslim 
legislative assembly is essential in order to restore 
the Islamic legal system and to enable it to play' its 
vital role in these modern times. i" 
. 
Political intervention seems to be responsible for 
the vanishing of this collective i_itih-Sd in Islamic 
history. Expounding his view in this regard, Iqbal 
says: 
"Possibly its transformation into a permanent 
legislative institution was contrary to: the 
political interests of the kind of absolute 
monarchy that grew up in Islam immediately 
after the fourth Caliph. It was, I think, 
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favourable to the interest of the Omayyad and 
the 'Abbaside Caliphs to leave the power of 
i. itihdd to individual mu. itahids rather than 
encourage the formation of a permanent 
assembly which might become too powerful for 
them. "Is 
He goes on to suggest that the Culamd' should form 
a vital part of a Muslim legislative assembly, helping 
and guiding free discussion on questions relating to 
law. The only effective remedy for the possibilities 
of erroneous interpretations is to reform the present 
system of legal education in Muhmmadan countries, to 
extend its spheres, to combine it with an intelligent 
study of modern jurisprudence. 16 
it. The Negative Attitude of Sayyid Qulb 
The late Sayyid Quýb, 17 one of the most popular 
Muslim scholars in this century, has a somewhat 
peculiar idea regarding the question of re-emphasising 
i. itihad in the contemporary world, when he rejects any 
attempt to exercise iitihäd in order to present 
Islamic juridical solutions for the contemporary 
problems. This attitude is clearly visible in two of 
his books, Ma'älim ff al-'Ear1g (Milestones) and al- 
Islam wa Mushkilat al-Ha¢dra (Islam and the Problems 
of Civilization). 
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According to Sayyid Qutb, any attempt to introduce 
Islamic legislative and juridical rules in this 
contemporary society, which is unIslamic for not 
taking Islam as its way of life, is not in any way a 
serious effort and inappropriate to the earnest spirit 
of Islam and to the realistic nature of its method. '& 
He proceeds to argue that any attempt to promote 
and develop Islamic jurisprudence in a'situation which 
does not fundamentally recognize the sovereignty of 
Islam is actually nothing more than a process, of 
sowing seeds in the wind. 19 
It is illogical to look for Islamic solutions for 
any unIslamic society which has had its problems 
because it has not recognized the sovereignty' of 
Islam; or because it abandoned Islam if it., ever. 
recognized it before. 20 0 
In Sayyid Qu%b's vision, Islamic jurisprudence is 
something inseparable from the shari'a as the latter 
also is inseparable from ' Islamic Gagida, for 
'. jurisprudence, shari Ga, Ca da and system of life 
have.,, formed the integrated parts in Islamic 
weltanschauung. 21 The true. Islamic society is the one 
that accepts Isläm for " its. way of life,. that allows 
... 
Islam to govern all its spheres of life and calls for 
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Islamic solutions for its problems after surrendering 
itself completely to Islamic rules. 22 
Abu Bakr, 'Umar, 'Alt, Ibn 'Umar, Ibn '-Abbas, 
Malik, AbQ Hanifa, Ahmad b. Hanbal, al-Shafi'I... Ibn 
Taymiyya, Ibn Qayyim, 'Izz al-Din b. 'Abd al-Saläm and 
their likes, could deduce Islamic rules 'because 
firstly, they were living in an Islamic society which 
submitted all of its affairs to be ruled only by Islam 
and accepted Islam alone as its way of life. 
Secondly, they were practising Islamic 'a ia and its 
way in their own personal lives... They were facing 
problems and searching for their solutions in the 
light of their Islamic experience. Thus they 
fulfilled both of the fundamental pre-requisites for 
the establishment of the Islamic jurisprudence and its 
evolution to face ever-developing situations, beside, 
of course, their accomplishment in the iltihadic 
qualifications. 23 
Sayyid Quýb, in order to show respect for Islam 
and its seriousness, rejects .,. 
the act of consulting 
. Islam in any problem which has been faced by the 
present societies. He considers, those who come 
forward for such a consultation and those who give 
their; answer, to it as, equally -jokers! Islam would 
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aptly be consulted when it becomes the only way of 
life, i. e. on the establishment of Islamic society. 24 
A review of the opinions of Muslim writers since 
the day of Mulammad 'Abduh, may reveal that Sayyid 
Qu%b is the only Muslim thinker, in this modern age, 
who has adopted such an attitude towards Islamic 
jurisprudence and its revivalism. All other Muslim 
thinkers and scholars have attempted to display the 
beauty of Islamic system and its ability to solve the 
problems of contemporary society in a satisfactory 
way. All of them agree to and call for the exercise 
of iitihSd in order to find Islamic solutions to 
contemporary problems. 
The late 'Abd al-Qddir 'Awda25 is one of those 
scholars who have striven to explain the vitality of 
Islam and its viability in this modern age. His ideas 
about Islamic jurisprudence and the 'ulam&'-'s roles in 
its revivalism are in complete contrast to those of 
Sayyid Qutb. In his preface to his booklet, al-Islam 
bayn Jahl Abna' ih wa 'A-iz 'U1am8' ih (Islam Between Its 
Ignorant Followers and. Incapable Scholars), he 
suggests that the best* service a Muslim can render to 
his brethren is to educate them- in Islamic 
jurisprudence and to reveal-: -to them those precepts 
. which 
they do not know. 26 
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In another place he criticizes those who received 
a sound Islamic education and who are bent on 
restoring the lost treasure of Islam for spending most 
of their time in performing their rituals of worship 
or preaching to others. He suggests that had they 
enlightened their Muslim brothers about Their 
abandoned jurisprudence and reminded them of their 
alien laws which contradicted the legislative and 
juridical decisions of Islam, they would have done 
well for themselves and for their religion. 27 
Although the desired Islamic society is not 
available nowadays, nothing should impede Muslim 
jurists from coming forward and exercising i. itihad in 
order to explain the rules of the sharl4a in certain 
economic, social and political issues which have been 
practised by present societies, because most of the 
new emerging cases and problems are actually, the 
result of social development and modern technological 
progress. They are therefore the problems of modern 
societies, whether they are Islamic or not. Hence, 
Islam is required to put forward its solutions to, and 
remedies for, these problems. 
So, consulting Islam about the problems which. have 
been faced 'by -the contemporary societies is' not 
ridiculing or disdaining Islam. Some 
. people: are 
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requesting Islamic rules in order to decide their own 
stance towards modern transactions such as banking, 
insurance, sharing cooperation, akät, etc. Some 
would like to know about the characteristics of the 
desired Islamic society and so forth. 
fl(" Westernization of the Muslim Legal Code 
The absence of i_itihadic activities during these 
later centuries has created a vacuum. Western influence 
in this respect seemed unavoidable in order to fill 
the gap and to meet the legal requirements of the 
Muslim societies. 
Close contact between the West and the East during 
colonial era was naturally the main factor of the 
infiltration of western thought into the Muslim world. 
Replacement of the shariGa by positive law was perhaps 
one of the obvious phenomena of this infiltration. In 
the case of Ottoman Empire, the Tan; lmat reform which 
took place between 1839 and 1876 was the first example 
of this large-scale reception of European law. 29 This 
happened in .. many steps. The criminal field which 
includes gisaý <the law of -equality) equality) and, udOd 
punishments for adultery, slanderous allegations of 
unchastity, " theft, intoxication, , apostasy, revolt 
against. legitimate. Islamic authority and high-way 
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robbery laid down by the shari 'a was the first target 
of this legal westernization of the law when the 
sharl'a was superseded by the Penal Code of 1858 which 
was a translation of the French Penal Code, except 
that it included death penalty for apostasy. 30 The 
effect of this law in all of the Muslim countries, 
which were by then under the Ottoman domination, was 
one section of Islamic jurisprudence ceased 
operation. 31 
In civil transactions, the Ottomans, nonetheless, 
still implemented Islamic jurisprudence according to 
the Hanafite school, and these were composed, as will 
be seen later, - in what has been known as "Maialle-i 
Ahkäm-i 'adliye, or the Corpus of Juridical Rules, and 
were practised , 
by all countries of the Ottoman 
Empires. '3 2 
Meanwhile, Egypt, which attained its juridical 
independence within the Ottoman Empire in 1874, did 
not adopt the' ma. lalle rules, but the Khedive Ismail 
Pasha ordered the translation of the French "Code of 
Napoleon" and applied it in his territory. 34 This 
. included Penal, Commercial and. Maritime Codes. 3s 
As. a result of these initial . st'eps... taken during 
the Ottoman period, laws of European origin.: today form 
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a vital and integral part of the legal systems of most 
Middle Eastern countries. 3e 
Since the completion of the French conquest in 
1850, the Muslim population of Algeria has been 
subject to exactly the-same codes of criminal and 
civil law as have been currently in force in France. 
Dutch public and penal laws were similarly imported 
into Indonesia from the nineteenth century onwards. 37 
In the Malayan Peninsula, Islamic law was 
submitted to the forms and process of the English 
judicial system which re-defined38 and, in some cases 
substantially altered Muslim principles. 39 The only 
area of legal code where the sharf4a is being 
practised now is "personal laws" which are judicially 
defined exceptions to the general law for the 
population which was and is English law. "° 
In 1862, the Indian penal code -a codification, 
for export, of English criminal law - and, the code of 
Criminal Procedure came into force to supersede what 
remained of the Islamic criminal law. Civil law, 
meanwhile, had become increasingly anglicised for 
British. judges, and Indian judges trained in English 
law,. - inevitably -resorted to.,, the introduction of 
English rules as a result of both their desire for 
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uniformity in the law applicable to a very mixed 
population and the general difficulty they experienced 
in properly ascertaining the terms of Islamic law from 
the authoritative Arabic texts. 41 
Substantially the same position came to prevail in 
the Sudan about this time under the Anglo-Egyptian 
condominium. t2 Ottoman Law was ousted in favour of 
that principle of "justice, equity and good 
conscience". However, in matters of family law, on 
the other hand, a whole series of reforms have been 
effected in the Sudan in recent years much along the 
line of those adopted in Egypt. '3 
The Muslim territories of Morocco, Tunisia and 
Northern Nigeria preserved their traditional system of 
Islamic -law' virtually intact until. very recent time. 
Only in the last few years has French law been 
directly adopted in these countries, for example in 
the Criminal Code promulgated in Morocco in 19541 in 
the Code of Commerce (1960)', Civil and Commercial 
Procedure (1960) and Maritime Commerce (1962) enacted 
in Tunisia. "" 
In Northern Nigeria, a new Penal Code was 
promulgated in 1959 and followed by a Code of Criminal 
Procedure in 1960. "s 
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Only the Arabian Peninsula remained generally 
immune from, the influence of European laws. Here in 
Saudi' Arabia, the Yemen, the Aden Protectorate and the 
Hadkramaut and the various principalities of the 
Persian Gulf, traditional Islamic law has remained the 
fundamental law up to the present day. 46 
Islamic jurisprudence in personal status has, 
however, persistently been_ practised throughout the 
Muslim world where special courts have been set up for 
this purpose. 47 This aspect has never been violated 
except in the form of merging it with the Civil Court 
in Egypt, 48 although it continue to have its own 
domain. "9 
1U. Harbingers of New Legal Activities 
1. Maialle-i Ahkgm-i 'Adlyye. 
The Islamization of the Ottoman Turks was an event 
of far-reaching importance in the history of Islamic 
law. Having entered Islam recently, and being free 
from the restraints of history, they took Islam more 
seriously than those peoples who had professed it for 
a long time. s° In Bernard Lewis' s words, from its 
foundation until, its fall-the Ottoman Empire was a 
state. dedicated to the advancement or defence of the 
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power and faith of IslamlS1 It was the Ottoman 
administration which summoned a group of eminent 
'u1ama' and ordered them to codify the civil code 
which should be derived from the Islamic 
jurisprudence, even from unestablished schools as long 
as their rules would be in conformity with-the spirit 
of the time. Responding to the summons, the 'ulamä' 
had their assembly in 1286 A. H., where they codified 
the law which has been known as "Maialle-i Ahkäm-i 
'Adliy_ye" and came into force in 1293 A. H. (1877 C. 
E. ). 52 
Although the Maialle or Ma_ialla (as pronounced in 
Arabic and which will be the term used henceforth) 
according to Professor Schacht, was not used in the 
tribunals of the S Ss as long as they existed in 
Turkey, 59 it was, no doubt, one of the harbingers 
which at least pioneered the rudimentary efforts in 
re-activating i. itihäd for the purpose of reconciling 
the sharl4a with modern requirements. It is necessary 
therefore to shed some light on the Malalla with 
regard to its general characteristics, its contents 
and also its position in the modern Islamic legal 
activities. 
Ma_ialle-i AhkAm-i- 'Adliye which means the-Corpus 
of Juridical Rules had roughly the following items: 
279 
1. Introduction which defines the science of 
jurisprudence, its divisions and explains about 
juridical principles. 
2. Chapters of various social transactions and every 
chapter has been preceded by the relevant juridical 
terms. 
3. The Malelle contains sixteen books or articles. 
4. Its juridical rules have been arranged in the form 
of short articles and . '(every article) has been 
restricted to a cer-tain viewpoint only. 
5. Its comprises . of 
1,851 articles. 
6. - Official enforcement was decreed to begin on 26th 
Sha 4bän, 1293 A. H. (1877 C. E. >. 
7., Seven jurists participated in drafting it. s" 
The books or articles pertaining to the civil 
transaction, which the Ma. ialla comprehends are as 
follows: the Book of Sale, the Book of Hire, the Book 
Guarantee or Suretyship, the Book on Transfer. of 
Debt, the Book on. Pledge and. Mortgages, the Book on 
Deposit and Trusts, the Book of Gift, the Book of 
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Wrongful Appropriation and Destruction, the Book of 
Interdiction, Constraint and Pre-emption, the Book on 
Joint Ownership or Partnership, the Book of Agency, 
the Book on Settlement and Release, the Book on 
Admissions, the Book on Actions, the Book of Evidence 
and Administration of Oath, and finally, the Book on 
the Administration of Justice by the Courts. ss 
The Ma. ialla was mainly derived from the book of 
;: Ahir al-Riwaya in the Hanafite school (Written by 
Muhammad b. al-I; Iasan). In case of conflict between 
the view of the Great Imam (Abu IIanTfa) and his 
companions, the Maialla adopted those opinions which 
conform to the needs of the age and public interests. 
In a few other cases the-Malalla abandoned the views 
of 7-Shir al-Riw ya and had recourse to other works 
(including views of the jurists of other schools). 5' 
Contrary to other compilations of Islamic 
jurisprudence, the Malalla did not go into questions 
of- religious observances or penal matters; its scope 
was restricted to the rules of law in Civil 
Transactions. s 
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2. Other Legal Activities 
Following a lot of public complaints about 
attachment of the Sharl'a Court to the Hanafite 
school, the Egyptian government introduced the law No. 
25 of 1920 C. E., which contained some rules in 
personal status which were not in conformity with the 
school of Abe Hanifa, but did not deviate from the 
scope of the four dominant Sunnite schools. sa 
A further advance was achieved when enactment No. 
25 of 1929 C. E. was promulgated which contained some 
rules in personal status which, while contradicting 
not only the Hanafite school, but also the rest of the 
four dominant schools, did not go beyond the limit of 
the Islamic schools. 
In 1936, the third step was taken when prominent 
'ulama' and legal experts were gathered together and 
ordered to introduce a comprehensive civil code which 
comprised personal status, waf (religious endowment), 
inheritance, bequest, etc.. on the condition that it 
would not attach to any certain school, but would 
choose juridical views which are the. most compatible 
with -the public interests and social- development. 
This <comprehensive) civil code - was promulgated and 
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became the official law of the state until the present 
days. 59 
Wider I_itingdic Endeavours 
Those legal activities which, to certain extent, 
succeeded in revitalizing the . "moribund" shari'a in 
many Muslim countries, were not however, sufficient, 
despite their contribution to the regeneration of 
i. itihad, to reform the decadent state of the Muslim 
societies in response to the needs Pf-modern age. 
These legal i. itihads were still restricted to the 
selective method by which the previous juridical views 
were selected, especially those of the dominant 
schools, whereas the required iitih9d should venture 
to go beyond that. This has gradually taken place in 
many parts of the Muslim. world especially since the 
second half of the last century. 
1. The Wahhabiyya 
It should always be borne in mind that when one 
makes an attempt to study any Islamic reformist 
movement. in any period of Islamic history, one must 
not, fail to note Its connection with preceding 
movements. The Islamic reformist movements in the 
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. 
modern time, whose initiative has usually attributed 
to Jamal al-Din al-Afghani and Muhammad 'Abduh, have, 
as a matter of fact, a close connection with previous 
movements particularly the Wahhabiyya which was 
founded in Arabia about two centuries ago by Muhammad 
Ibn 4Abd al-Wahhab (1115 - 1206 A. H. / 1703 - 1791 C. 
E. ). In his missionary efforts and reformist 
teachings, Muhammad Ibn 'Abd al-Wahhab was, in turn, 
much influenced by Ibn Taymiyya; that great Muslim 
scholar and reformer of the seventh century of hijra, 
who in spite of his Hanbalite origin,. saw that no 
Muslim is obliged to imitate any ca im in person just 
as he is not obliged as well to stick to what he has 
been told by anyone except the Prophet. (a 
Although, according to Professor Schacht, Ibn 
Taymiyya did not claim i. itihäd for himself, ýý. was 
able to reject taglid, to interpret the Qur'an and the 
traditions from the Prophet afresh and to arrive at 
novel conclusions concerning many of the institutions 
of Islamic law. 61 
Apparently, Muhammad Ibn 'Abd al-Wahhäb was 
conversant with Ibn Taymiyya's thought through his 
study of the. E, ianbalite jurisprudence which had brought 
-him to indulge in studying his. books and writings. 
, Hence, Ibn Taymiyya could be regarded as his mentor 
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and intellectual guide who gave him inspiration for 
his i. itihäd and reformation. 62 
The pivot of Muhammad Ibn 4Abd al-WahhAb's 
reformist effort was tawhid or the concept of the 
Oneness of God which was, as he noticed in his time, 
tarnished and contaminated. 63 This taw, id, beside 
bearing. its original and immediate implication of 
believing in One -Creator and. Sustainer of the 
universe, to whom only our prayer and religious 
observances should be directed, connotes that God 
alone is the Source of legislation. " This implies 
that we are not bound by any saying of the 
mutakalliman regarding theological belief and. by any 
view of the jurists regarding the lawful and unlawful 
or nature of anything. 65 
Muhammad Ibn 'Abd al-Wahhab was not 
concerned with the material life of the Muslim people, 
but turned directly to 'agida. (creed) and spirit which 
he considered' as the foundation or the `heart" that 
would affect everything else in its soundness or. 
otherwise. 66 
The Wahhabism gained its momentum and was 
accelerated when its founder succeeded in influencing 
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Prince Muhammad Ibn Sa'Qd in the Nejd. The Prince 
pledged to support the Wahhäbite movement and 
disseminate it throughout Arabia by preaching and, if 
necessary, by using force. 67 
Although in a political sense the Wahhabite 
movement was crushed, 68 in its ideal aspect, in the 
challenge which it flung out to the contamination of 
pure Islamic monotheism by the infiltration of 
animistic practices and pantheistic notion, Wahhabism 
had a solutary and revitalizing effect, which spread 
little by little over the whole. Muslim World. 69 
The Kingdom of Saudi Arabia today is the living 
upholder of Wahhabism, or at least it claims to be 
so. 70 
2. The Sanasiyya 
Another reformist movement which gave serious 
attention to re-shaping the Muslim mind was the 
SanQsiyya in Southern Libya 'and equatorial Africa. 
Its founder, Mulammad Ibn 'Ali al-SanQsi' (1202- - 1276 
A. H/ 1787 - 1859 C. E. ), from whom the organization 
had - its name, travelled , several - times ' to Mecca and 
resided there for years during which he studied 
Islamic jurisprudence . ".;.. and Sufism under several 
286 
Gulama'. He also became acquainted there with 
Wahhabiyya to which influenced_ kmý so 46t f: _tie 
le, 3 an 
fo propa9afe - 
laier_ Si ri i Iar i-deäs -- iW- Cj renaica. 
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The Sanosiyya was popular and considered as unique 
for its educational and spiritual training centres 
known as zawayg (sing: zAwiya) which were scattered 
along the Libyan borders. 73 
In his book entitled raäz al-Wasnän, al-Sanusi 
speaks about, inter alia, the obligation of following 
the Qur'an and the sunna and preferring both to any 
opinion of the jurists. 74 He also calls for the 
exercise of iitihäd and denounces taglid. He 
maintains that God and His Prophet have never made it 
obligatory for anyone to attach himself to any 
juridical school and from there imitate a certain imam 
only. He even considered attachment to the four 
established schools as an innovation (bid's) upon 
which no one of the a I mma has agreed. 7s 
Politically the movement had its impacts in the 
form of resistance against western colonialism during 
the first half of the nineteenth century and also in 
establishing the modern State. of. Libya. 7' 
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3. Jamal al-Din al-AfghSni 
The credit for the Islamic resurgence in the 
modern world is, however, due primarily to al-Sayyid 
lamal al-Din al-Afghani (1254 - 1314 A. H. / 1839 - 
1897 C. E. ) who managed to awaken the Muslims from 
their long lethargy. 
One of his cherished objectives was to establish a 
united Islamic government which will uphold the 
doctrines of Islam. 77 But when he realized that the 
political authority of the Muslim community could not' 
be controlled by a single leader, he was content only 
with advocating their solidarity in the sense that 
each one of the Muslim countries should take the 
Qur'An as their guide and should take the principles 
of. justice and mutual consultation (shorS) as the 
basis of their governmental policies for which 
implementation they had to. choose the most capable men 
among themselves. 7e 
All al-Afghani's life was spent in searching for -a 
Muslim ruler with whom he could work for the re- 
generation of Islam. Unfortunately he was 
'disappointed by those rulers who were reluctant to use 
their- power- in the . servi. ce . 
of Islam; but were . willing 
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only to see that he would rally Muslim sentiment 
behind their thrones. 79 
A1-Afghani considered that this state of 
deterioration of the Islamic world has been caused 
mainly by five following factors: First, fatalism 
(iabr) and misunderstanding of the doctrine of 
predestination (al-gad(S' wa al-gadar) which have 
turned the Muslims away from being serious. Second, 
alien teachings which were successfully instilled by 
sacrilegious plots into Islam in the third and the 
fourth centuries, by which the Muslims' strength was 
weakened and their unity was torn asunder. Third, the 
sophistry which regarded the truths as illusions. 
Fourth, the fabricated ahadith which poisoned the 
spirit of work and pride and slacken the ambition. 
And fifth, shortcoming in educating the masses and in 
instructing them the principles of the religion. 8O 
In his relentless efforts to revive the 
intellectual vitality of the Muslim people, al-Afghans 
maintained that the door of, i. itihad had never been 
closed and asked: On which text the closing of the 
gate of iitihad has been based? Is there any imam who 
ever said that none of the Muslims should exercise 
iitihad after me in order to understand the religion? 
He goes on to observe that the Qur'an was not revealed. 
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but to be understood. So, anyone conversant with 
Arabic language, having intelligence, knowing the sirs 
of the pious ancestors, the methods of mac knowing 
which of the rules can be inferred directly from the 
texts and which of them can be obtained through 
analogical method and knowing also the authentic 
ah_, dith, is entitled to examine the Qur' do from where 
he can deduce the legal rules as he can also obtain 
them from authentic ahadtth and through analogy. &' 
Rendering the a' imma their due merits, al-Afghäni 
nevertheless adds that those a'imma employed i. itihad 
as best as they could do, but this should not make us 
imagine that they were acquainted with all the secrets 
of the Qur'an or that they managed to write them down 
in their books. Despite their knowledge and despite 
their iltihad and juridical inquiries, these were but 
a drop of the knowledge that the Qur'dn and the 
authentic ahädith contain. 62 
For al-Afghanl, - it is a. duty as well as a right ' 
for men to apply the principles of the Qur'än anew to 
the problems of their time. To refuse to do this is 
to be guilty of stagnation < umtld) or imitation 
(ta id), and these are enemies of true Islam. e3. 
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4. Muhammad 'Abduh 
Perhaps the most fertile land for al-Afgh&nV s 
ideas was Egypt84 where he managed to attract many 
ambitious and energetic young men as his disciples. 
After he had left Egypt, these disciples continued to 
put forward his reformist ideas in Egyptian life. The 
most prominent among them was Mut}ammad 'Abduh (1266 - 
1323 A. H. / 1849 - 1905 C. E. ) who during his exile 
after the failure of the 'Urdbi Revolution, joined his 
teacher in Paris where both organized a secret society 
of Muslims pledged to work for the unity and reform of 
Islam85 and published al-'Urwa al-WuthaA (Indissoluble 
Tie)8' as the organization mouthpiece. 
However, al-Afghani and 'Abduh were two distinct 
characters. While the former had a revolutionary 
temperament, the latter held that the education was 
the most effective way. 57 
- Generally, Mut}ammad GAbduh' s reformist struggles 
had a three-pronged objective: Religious reform and 
liberating the Muslims' minds from the yoke of tagltd: " 
linguistic reform which aimed to transcend the feeble 
and pedantic style which had been prevalent- by that 
time, and political -reform88 which he* eventually he 
abandoned because of many' obstacles that he had 
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encountered in its way from imperialists and despotic 
rulers. 89 
With regard to the religious reform, 'Abduh laid 
down his objectives when he stated that by this he 
meant liberating religious thought from the shackle of 
tagltd and understanding the religion according to the 
way that had been adopted by the ancestors before 
disagreements appeared, and 'acquiring religious 
knowledge from its primary sources. 90 
'Abduh was, no doubt, dismayed by the condition of 
the Muslims' minds in his days when stagnation and 
tagltd were spread everywhere. The supporters of 
stagnation had attributed the "sacred" characteristic 
of the religion to the thought of the dark period so 
much so that they had denied any thinking or iitihdd 
about it.... 91 
Even al-Azhar, which is the most respectable 
Islamic institution for high learning in the Muslim 
world was not exception in this regard. The 
stagnation which was witnessed by this institution 
reached to the point where it could only recognize 
Islam in its gloomy version, of the dark ages which had 
been embodied in the texts, 'commentaries and' verbal 
elucidations. It took a hostile stance towards modern 
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sciences and refused to incorporate into its 
curriculum subjects such as logic, arithmetic, 
geography and history. Even the sciences developed 
and studied by earlier Muslim scholars, such as 
philosophy, astronomy, optics, mineralogy, medicine, 
music and zoology, were not included in its 
curriculum. 92 
Muhammad 'Abduh spent a lot of efforts to reform 
this ancient' institution93 with regard to its 
administration, financial, scholarship, hygiene, 
etc. 9" 
Perhaps due to his firm conviction of the 
paramount position of human intelligence on one hand, 
and his abhorrence of taglid on the other hand, 4Abduh 
suggested that those who wanted to. interpret the 
Qur'dn should expel all the views of previous 
mufassirtn and equip themselves only with knowledge of 
Arabic language, the circumstances of revelation, the 
Prophet's sirs. and the history of the world and 
nations upon which the Qur'an has touched. This is 
because, in GAbduh's opinion; the interpretations of 
those mufassirin were connected with the intellectual 
level and the degree of. knowledge that they attained 
-and. ' was available. in . their, intellectual atmospheres. 
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Hence, our minds should not necessarily cease at the 
point where they reached. 95 
Never yielding to taglid Mulammad 'Abduh did 
exercise i_itingd himself in various cases, especially 
when he become the Grand Mufti of Egypt. 
5. Muhammad Rashid Riga 
Muhammad CAbduh's ideas and reformist message were 
continued by many of his colleagues and disciples; the 
most outstanding of them was al-Shaykh Muhammad Rashid 
Rind who founded the popular journal, al-Manfr (the 
Light-House) under 'Abduh's auspices. Through this 
influential journal, 'Abduh's ideas were spread out to 
a large number of readers within and without Egypt 
during his life and after his death. The last issue 
of the journal was, 'published at the end of Rabl' al- 
Thgni, 1354 A. H. (1935 C. E. )96 
Other standing testimonies to Ricä's earnest 
dedication to 'Abduh's ideas and teachings are his 
three volumes Tarikh a1-Ustäz al-Imam and his 
incomplete Qur'änic commentary, Tafsir al-Manär 
(twelve volumes). He also published al-Wahy al- 
Muhammadt-which could be described as a 'compendium of 
his views concerning various major religious issues. 
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It is mainly devoted to proving the truth of the 
Qur' any explaining its message and to refuting its 
enemies' arguments. 
Rija' s ardent stance in favour o. f i_itihad and 
against taglid is well-known, especially to the Muslim 
intellectual circles. In Riýä's opinion, a lid and 
stagnation are not only inappropriate for the animated 
and intelligent. human being, 97 but also a crime 
against their innate, mind and conscience. 98 
6. Ahmad Murg&af gk a1-Marelghi 
Muhammad 'Abduh had very few students from al- 
Azhar compared to those from outside it. The most 
notable among them was al-Shaykh Ahmad Muiýtafd al- 
Maraghl (1881 - 1945)99 who was. chösen by 4Abduh 
himself as a judge in the Sudan and became the chief 
of the shari'a Supreme Court in 1923 and Shaykh al- 
Azhar in 1928.100 
Al-Mar, Sghi's remarkable scholarly contribution is 
a voluminous Qur'dnic commentary that bears his name, 
Tafslr al-Maraghi in which his teacher's influence is 
clearly seen. Thus, his method of interpreting the 
Qur' n does not resemble the "arbitrary" method which 
was traditionally followed by previous mufassirln. but 
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is rather a contemporary method marked with 
preciseness and simplicity. 101 This reflects the 
attitude of al-Maraght and his rational outlook 
towards religion. It is -not surprising that he made 
a drastic amendments to the Egyptian Family Law by 
which it was no longer restricted to the I; ianafite 
school as it had previously been, but based rather on 
selected views from various schools which suited the 
time and the place. He furthermore called for the 
exercise -of i. itih6d because the opinions of the 
predecessors in derivative cases are not identical 
with the revelation, but no more than the opinions 
that they thought could bring about maýlaha in their 
particular period. In our days, ma2laha was probably 
different. Al-Maraighi also called to. tagrtb al- 
Madh, Shib.. "i.. e. ý reconciling various schools of 
jurisprudence and' sectarian groups for which, he had 
discussed with some ShIcite leaders and met the 
Ismä'ilite Aghd Khan on 11th February, 1938.102 
Although al-Maraghl does not seem to have 
practised i. itingd very much, his contribution in 
paving the way for re-exercising. of i. itihäd is 
evident. 103- Consequently,, efforts of al-Afgh9nI, 
'Abduh, RSc1 and al-Mardghi have produced their fruits 
when several enlightened culamä'"have come forward to 
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give their views in various modern issues as we will 
see later. 
7. 'Alf 4Abd al-Rdziq and Khalid Muhammad Khälid 
Perhaps it is necessary at this juncture to 
comment on the i_itihädic attempts of two famous 
scholars from al- Azhar, Shaykh 'Ali 'Abd al-Raziq and 
Shaykh Khalid Muhammad Khalid which aroused an almost 
unprecedented uproar in the rank of the Muslim 
intellectuals, especially in Egypt. The former, who 
had studied for a time at Oxford and had been a 
Magistrate in an Egyptian sharl: 'a Court, published a 
book entitled al-Islam wa UcQl al-Hukm (Islam and the 
Bases of Political Authority) in 1925, in which he 
asserts that Islam is merely a religion but not a 
state <al-Islam Din la Dawla)10' and the authority 
exercise by the Prophet had been a purely spiritual, 
having its source in the free, sincere and entire 
submission of the heart, whereas the authority of a 
political ruler is material which relies entirely upon 
the enforced submission of the body. The former aims 
to guide mankind towards God, whereas the latter aims 
to conduct the interests of the worldly life. The 
former is the religious leadership and the latter is 
the political leadership. 105 
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Several Qur'dnic verses have been utilized in 
consolidating this idea, such as: 
"Remind them, for thou art but one who 
reminds. Thou art not at all a ward over 
them. But if any turns and rejects God, God 
will punish him with a mighty punishment. "106 
"And We have revealed the Scripture unto thee 
only that thou mayst explain unto them that 
wherein they differ, and (as) a guidance and 
a mercy for a people who believe. "107 
"But if ye reject (the Message), so did 
nations before you, The Messenger is only to 
convey. "s08 
The above political ideas of 'Ali 'Abd al-Rdziq, 
created a clamorous situation in the. religious 
atmosphere of the Muslim world, especially Egypt, 
culminating in the author's trial before Hay! 31t KibAr 
al-'Ulamä' (the Board of the Great Muslim Scholars) 
and his expulsion from the 'ulama' community'and the. 
governmental profession on 22nd Muharram 
. 
1344 . (12th 
August, 1925). 109 The polemic around the book has 
incessantly echoed through successive generations 
until the present day. 
Khalid Muhammad Kh&lid' s book, Min Hunä Nabda' 
(From Here We Start) created another similar 
sensation. 
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As 'Alt 'Abd al-Raziq, Khälid Muhammad Khälid does 
not believe in the validity and necessity of the 
"Religious State". He observes that today we have 
been hearing a demand that we should go back to the 
religion, but to which religion do they call for? 
He goes on to explain that there is a sort of 
devastating priesthood handed down to us from early 
generations. By using religious camouflage, this 
priesthood has been trying to exploit the people's 
loyalty to the religion and zealously squirting out 
its annihilative poisons; favouring for economic and 
social reaction, defending poverty, ignorance and 
sickness. 110 
In another place he remarks bluntly that we have 
seen the failure of religious theocratic government 
and therefore, we think that striving to re-establish 
it would mean a retreat to a suppressive autocracyliii 
In his view, religious government has now become an 
historical institution whose purpose have already been 
used up. It has no role to play in modern history. 112 
However, in 1981,. Shaykh. Khalid Muhammad Khälid 
published, a new book entitled al-Dawla ff al-Isläm in 
-which he - -withdraws his previous view on the Islamic 
state. He otherwise admits that the "wrong view- 
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point" which he previously had, was actually caused by 
strong impression of his readings on theocratic 
governments of Medieval Europe which exploited 
Christianity to strengthen their status quo and 
whereupon subjugated the masses to their own 
interests. 1IS 
Vt. Reformist Movements in Other Muslim Countries 
1. In Algeria 
The mission of al-ManBr was echoed in many parts 
of the world of Islam where its party received support 
from like-minded groups, especially in North-West 
Africa, India and Malay Archipelago. In Algeria, an 
"Association of Algerian Gulamä"1114 was organized to 
spread their doctrines, especially through the journal 
al-Shihab (the Meteor), published in Arabic at 
Constantine under the direction of 4Abd al-Hamad 
Benbädis. 115 In addition 'to printed and oral 
propaganda, the Algerians also set out to revive and 
multiply the elementary Qur'anic schools- in all parts 
the country as a means of influencing the rising 
generat ion. 1i " 
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Benb9dis described taglld and narrow-mindedness as 
the intellectual maladies which have befallen Muslim 
society of later generations. Disputatious methods in 
theology and the doctrine of tawäkul. or reliance on 
fate, advocated by certain sufi orders were held 
responsible for such a deterioration. 117 
2, In Indonesia and Malaysia 
In Indonesia and Malaya, al-Manar's impact could' 
be observed in many Islamic periodicals and other 
publications which emerged particularly during the 
prewar period. tte Perhaps al-Imam (published. In 
Singapore) and al-Munir (published in Padang, Western 
Sumatra) are the best representatives of this impact. 
Both periodicals were widely circulated among the 
Muslim intelligentsia in the Malay Archipelago. 
The first issue of al-Imam (the Leader/the Guide) 
was published on ist Jumädä al-Akhir, 1324 A. H. 
(July, 1906) under the editorial of Shaykh Tähir Jaläl 
al-Din, a former Azharite student119 who was famous 
for his knowledge of astronomy. . Shaykh Tähir. was . not 
only "a constant subscribers to al-Manär, but also he 
became one of the close friends of Muhammad Rashid 
Ri¢ý. i2o 
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Al-Manar itself refers to this particular contact. 
Rashid Ri¢a in his obituary of Sayyid Mu4ammad b. 
4Agil b. Yatya mentions that a group together with the 
above Sayyid established a press and a magazine by the 
name of al-Imam "and he wrote to me to say that the 
aim of the magazine is to publicise the reformist aim 
of al-Manar in the Malay language and that they rely 
chiefly on what they translate from al-Mandr. "t21 
The fact thatAl-Imam' s had similar objectives to 
those of al-Manär became absolutely clear when it 
stated in its 12th issue, "A1-Imam is a mortal enemy 
of all sorts of bidGa (religious innovations), 
superstitions, imitations and alien customs which 
intrude into the religion. " 22 
One of the typical instances of al-Manär's 
influence on al-Imam was the latter's attitude on ribs 
as conveyed in its 11th issue, which was obviously a 
translation of what had been published in the 
former. 123 
Al-MunSr (the Enlightening),, the other" influential 
Islamic journal, was founded by several Gulamä' of 
Western Sumatra on 1st April, 1911. It was 'intended 
to replace al-Imam' 2" which had been forced to 
302 
terminate its publication by the beginning of 1909 C. 
E., due to financial problems. 12s 
The influence of al-Manar is also found in another 
powerful religious organization in Indonesia called 
Persatuan Islam (Muslim Unity) which was abbreviated 
to Persis. One of its important figures, Alýmad Hasan, 
when living in Singapore during his early years, came 
into contact with al-Man6r, al-Imäm and al-Munir. 126 
Persis itself published Pembela Islam. 127al- 
FatawL. al-Lisan and al-Tagwa as its periodicals which 
dealt with various religious questions. 128 
It is furthermore said that Kijahi Hadji Ahmad 
Dahlan, the founder of the most popular Muslim 
organization in Java, al-Muhammadiyy a was also in 
regular contact with al-4Urwa al-Wutha9 and al- 
Manär. 129 although this does not necessarily mean that 
his reformist ideas and efforts had solely been 
influenced by these Middle Eastern journals. 130 
Compared to that in Indonesia, the process of 
Islamic, renovation in , 
Malaysia appeared-., to be 
sluggish. This may be owing to " the conservative and 
hesitant nature of the Malay, society which has : often 
made them less responsive -to any drastic,, -change. "131 
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Moreover, this renovative attempt has frequently 
revolved around trivial matters such as the question 
of "usalli"192 rather than substantial ones. The only 
Malay state which showed an enthusiastic response for 
this new call is Perlis, that smallest Malay state at 
the northern part of the Peninsula which can be 
regarded as the Kaum Muda (renovatists) stronghold. 
However, the new Muslim generation in Malaysia 
have gradually shown a more sympathetic attitude 
towards renovative and reformist movements. The call 
for religious revitalization, has begun to gain ground 
in the country. 
3. In the Sub-Continent of India 
Turning to India, we have already seen that Shah 
Walt Allah al-Dehlawt, despite his Hanafite origin, 
had never confined himself to one juridical school 
only, 133 but had managed to develop an inter-juridical 
eclectism by recommending that on any point of 
doctrine or ritual, a Muslim could follow the ruling 
of anyone 'of the four principle juridical schools, and 
that he founded a tradition of religious scholarship 
and a school which was to influence religious thought 
in 'Muslim India, fundamentalist and traditional', *as 
well as modernistic for. the next three. centuries'. ". "i 3 
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In addition, Muhammad Igbal's aforementioned ideas on 
i_itihdd also served as the guide. 135 
Later, in nineteenth century, the Ah1-i-Hadith 
<the Followers of the Prophetic Tradition) was 
developed. Although its members may vigorously. deny 
any connection with the Wahhabite movement, the spirit 
and the aims of this group appear to be identical with 
those of the Najd reformer. The organization was no 
doubt of earnest dedication since it had its own 
journals, schools and mosques. It was older than al- 
aä group and more radical in its rejection of ilmdc 
and the decisions of the four orthodox schools. 134 
Its doctrines were based entirely on the Qur'än and 
the authoritative tradition <ahadlth ýahihah> and its 
tenets gave clear expression to the zeal which- seeks 
to go back to first principles and restore the 
original simplicity, of faith and practice. 137 Its 
view of i_itihad was that every Muslim of sufficient 
ability can draw his own conclusion from the Qur'an 
and the ha, dith'3e 
In fact, since the day of al-Dehlawi up to the 
present day, various movements have, appeared, in the 
religious scene of Indian,,, -Islam; each has engaged 
diligently in the efforts of: restoring the vitality of 
Islam according, to, its own belief and, perception. 
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However, some of these movements have had the tendency 
of developing their own tradition of classical 
scholarship which did not pay serious attention to the 
question of re-vitalization of i_itihäd as an 
imperative instrument in reforming the present 
decadence of the Muslim community. The religious 
seminary of Deoband founded by Muhammad Qdsim Nänotawi 
in 1867, can perhaps be classified in this 
classification. This may be one of the reasons why 
the first generation from Aligarh scoffed at the 
teachers of the Deoband whom they regarded as a 
survival of the Medieval past' 3v Although the Aligarh 
University ..,.,,. itself had its ' own shortcomings and 
negative tendencies as will be discussed shortly. 
Similarly the case of Jama'at al-Tabligh, though 
influential in its missionary endeavours, cannot be 
expected to contribute any significant service in 
-i_itihadic* field because of the lack of intellectual: 
competence. 
From the fundamentalist camp, perhaps Nadwat al 
'Ulama' (Assembly of Islamic Scholars) in-Lucknow'and 
lama 4at-i-Isldin! (Islamic Group) deserved particular, 
attention for their work for Islamic resurgence in 
" the modern world. The former was " founded by Muhammad, 
Shibli 'Nu'manS in 1894,1 40 and : had asp the obj ect i ves ' 
the advancement and reform of Islamic., scholarship,. the 
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suppression of controversial quibbles among the 
Gulama', social reform without involvement in active 
politics, the propagation of the Islamic faith and the 
establishment of a department of theological 
legislation (i ä' .1a1 Its current head, AbQ al-Hasan 
GAli al-Nadwi, is a devout preacher of Islam and one 
of the most reputed Muslim scholars who is held in 
high esteem by the entire world of Islam. He has 
written in Arabic and Urdu on various subjects related 
to Islam and the Muslim people.. 
AbO al-Hasan 'Ali al-Nadwi has never rejected the 
established juridical schools, but he has often 
criticized the stagnant condition of the Muslim mind. 
In one of his most popular works, Islam and the 
World. 142 he cautiously analyses the causes of"the 
Muslim decadence in the later centuries. One of these 
causes is, of course, the intellectual sterility which 
prevails over the entire Muslim world. 149 
Tema cat -i-IslmS was founded in. 1941 by AbO al- 
A'1$ MawdQdl, 144 who also, became its first leader 
until his death- in 1979. It is; actually a religious 
as well as a political organization which has_ its 
branches in almost every 'important city and town 
throughout Pakistan. 14S Having been a political 
party, the Jamal-at has become involved in and 
t 
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influence on many national events in Pakistan 
including shaping the country's policies. For 
instance, in 1951 it took the initiative in 
formulating certain principles to be incorporated into 
the new constitution of the Islamic Republic of 
Pakistan which was promulgated in March 1956.. 146 The 
lama'-at's greatest asset is its large -and 
comprehensive literature147 and MawdQdi himself, 
although self-educated, 146 wrote more than a hundred 
books and pamphlets on various aspects of Islam. 149 
Although, according to Professor Fazlur Rahmarl, he was 
by no means an accurate or a profound scholar. and 
wrote at great speed and with resultant superficiality 
in order to feed his eager young readers, Is0 he, 
undoubtedly, succeeded in presenting a lot of social 
and political solutions based on the Islamic 
weltanschauung, accompanied with scientific data. His 
book entitled "Islam and Birth Control" (published in 
1962) is perhaps typical in this respect. In it he 
attempts to present his arguments against 
contraception and other means of birth control with 
the support of evidences. MawdQdt's religious thought 
is based exclusively on the Qur'än, but, he often 
compromises by accepting'. the importance of classical 
ham dith as a basic source of"law. 151 
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Modernism in Indian Islam was initiated by Sir 
Sayyid Ahmad Khan (1817 - 1898) whose role in India 
had much in common with that of Muhammad 'Abduh after 
the latter had separated from his teacher, Jamal al- 
Dtn al-Afghani, and returned to Egypt from his exile. 
Both of them saw that reformation must begin with 
mental reform through education, character building 
and liberal attitude towards religion. Political 
independence will surely follow as the consequence. 
Independence will be meaningless for the ignorant or 
the foolish; because it" can stand only on knowledge, 
both sacred and profane. 's2 
Painfully Sayyid Ahmad Khan saw the hopelessness 
of his people's attitude towards modern life where the 
conservative mawl6vis had led them to boycott the 
Western' institutions which were rapidly taking root 
and flourishing everywhere. 153 The result was that, 
for many decades Muslims in India fell farther and 
farther behind their Hindu compatriots in matter of 
educat ion. 15 11 
Thus, on his return to India from visiting England 
in. 1869, where he had spent much time studying, the 
educational. system. and facilities of the country, 155 
he determined to 'launch an overall reformatiön15e of 
the conditions . of 
his people and to strive against 
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ignorance and inertia with every possible means. He 
wanted to persuade the Muslims to accept modern 
civilization and utilize its scientific and 
technological inventions for the improvement of their 
own lives. He also strive to reconcile Islam with 
modern civilization, because he argued that Islam is 
intrinsically rational, accommodating to intellectual 
judgements and not hostile to scientific 
achievements. 157 
Having all this in view, he founded the Aligarh 
College in 1881 which became a university in 1920.1s7 
He had a vision of an Indian Muslim Oxford which 
should train young men of character and capacity in 
all that is best in . Occidental and Oriental 
learning. 15 
However, Sayyid Ahmad Khan's dream to refertilize 
Islamic thought and create a new science of theology 
vibrant with a new and potent Islamic message, was 
doomed to failure from the very start. Sayyid Ahmad 
himself described the early products of Aligarh as 
"Satans" while certain other thinkers expressed their 
observations on the alumni's lack of -originality and 
usefulness to their societies. 16 0 Muhammad Shibll 
Nu'mani with whom Sayyid Ahmad Khan had cooperated 
closely in- the establishment of Aligarh, eventually 
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broke with him and in 1894 helped established Nadwat 
al-GU1ama'1ei which has already been discussed. 
In fact, the religious outlook of Sayyid A]mad 
Khan itself was one of the contributing factors of 
this failure. He did not only hold the idea that the 
Qur'an should be interpreted in the light of 
conscience and rationalism, but he went on to declare 
that the Qur'an was revealed in meanings, only and not 
in words. Such a view aroused the 'anger of the 
'ulama' and the public against him. 162'. Perhaps this 
is why he was forced by the community pressure to 
leave the teaching of religion to men brought from 
Deoband. 163 
Of the four sources of law, according- to Sunnite 
Jurisprudence, Sayyi"d Ahmad' Khan relied almost 
entirely on the Qur' Sin. He and his associate, Chiragh' 
'Alt, doubted the authenticity of much' of the 
classical haadith and' recommended a thorough scientific 
and rationalistic investigation of the existing corpus 
of ham dith before it was relied 'upon as .a source of 
law. Sayyid.. Ahmad Khan rejected the . principle 'of 
i mä_ as a source of law, meaning by, ' this the 
consensus of 'the classical jurists. 164 
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Regarding his social reform, he especially 
challenged the ideas that dining with Christian was 
unlawful, that the purdah was necessary for women, and 
that it was not necessary to educate them. ''5 
After Sayyid Ahmad's death, the modernist movement 
in India was continued by his comrades, namely Chirägh 
'A11 and Sayyid Amir 'Ali. 
VLt. Juridical Assemblies and Islamic Research 
In a meeting of Räbilat al"Älam al-Is1Ami (the 
Muslim World League) which was held in Mecca in 1384 
A. H. (1964 C. E. Professor Muý, afä al-Zarq&' (from 
Jordan) presented a proposal in which he stresses 
that, in order . 
to revitalize Islamic jurisprudence, 
there must be recourse to collective iitihäd in lieu 
of individual one. This can be done by establishing a 
"juridical assembly" constituting prominent Muslim 
jurists who comprehend both the shari''a and modern 
knowledge and have shown good conduct and piety. 
Reliable and religiously trustworthy specialists in 
economics, sociology, law, medicine,, etc., should, also 
be included in the assembly on whose skills and 
expertise the jurists would depend concerning 
technological matters. _ 
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The above proposal was accepted by the League and 
as the result, an Islamic Juridical Assembly was 
introduced in Mecca where it has regular meetings to 
discuss various important topics relevant to the 
contemporary life. 16e 
Al-Azher in Cairo also established its own 
juridical assembly known as Ma. imac al-Buhüth al- 
Islämiyya (the Islamic Research Academy) with more or 
less the. same objectives as its Meccan sister and had 
its first conference in 1964.167 
The Algerian Ministry of Religious Affairs has 
also taken significant share in this task and has, 
since 1967, summoned Muslim scholars from almost all 
Muslim countries to al-Multagä li al-Fikr al-Islämi 
(Meetings of Islamic Thought) which have been being 
held annually in Algeria. 
Outside the Islamic world, there are also certain 
organizations seeking to promote and serve research in 
Islamic Studies throughout the world. There is, for 
instance, the International Institute of Islamic 
Thought, Pensylvania, U. S. A., whose objective is to 
stimulate Islamic Scholars to think out. the problems 
of thought and life pertinent to Muslims in modern 
world. The Islamic Foundation,. Leicester) United 
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Kingdom is another organization devoted to Islamic 
research and publication. 
V11j. Juridical Encyclopaedias 
Several, projects to produce juridical 
encyclopaedias have been carried out by certain 
academic institutions and governments' agencies in 
Middle East, notably the Faculty of Sharma in 
Damascus, 1 sa the Supreme Council for Islamic Affairs 
in Cairo, 169 and the Ministry of AwgAf and Islamic 
Affairs in Kuwait. 170 
" Such efforts indicate that there is much 
enthusiasm for an Islamic intellectual revivalism 
Ix. Conclusion 
The Muslims generally have awaken from their long 
medieval slumber and began to struggle hard to catch 
up with modern world. They have begun to realize that 
in order to regain their prestigious position in this 
challenging time, they need to liberate themselves 
intellectually from the yoke of a li as they have 
striven to liberate themselves politically from 
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foreign hegemony. Thus, serious efforts have been 
being launched to re-vitalize iitihäd especially since 
the beginning of this twentieth century by certain 
individuals and organizations. It is interesting to 
note that iitingd has been undertaken collectively in 
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CHAPTER V 
THE REFORMIST IJTIHAD AND ITS APPLICATION IN 
TWENTIETH CENTURY - METHODS AND REQUIREMENTS 
1. The Objective of the Shari'a 
It has been argued by many Muslim scholars that a 
thorough investigation of the rules of the shart'a 
will reveal the fact that the general objective behind. 
the establishing of tashrla or Islamic legislation is. 
to preserve human survival and to assure the 
continuity of human interests. The Qur'än itself 
hints to this general objective of the shari'a on 
various occasions, some of which are: 
"I desire naught save reform as far as I am 
able. "2 
From this verse it. may be understood that God had 
ordered His Messenger (Shu'ayb) to desire reformation 
(of his people's conditions) to the best of his 
ability. 
"And Moses said unto his brother Aron, act 
for me amongst my people. Do right and 
follow not the way of those who do 
mischief. "s 
"Lo! Pharaoh exalted himself in the earth and 
broke up its people into sections. He 
oppressed a group amongst them, killing their 
327 
sons and sparing their women. Lo! he was of 
those who work corruption. " 
Thus it may be understood that all characters 
which have been ascribed to the Pharaoh were of the 
corrupted and reprehensible characters and Moses was 
sent to rescue the children of Israel from the 
Pharaoh's corruption. Corruption here does not mean 
infidelity, but it means wicked or mischievous deeds, 
because the children of Israel had never followed the 
Pharaoh in " his- inf. idelity. S 
".... and wrong not mankind in their goods and 
do not mischief on the earth after the fair 
ordering. "6 





lg (reformation). that the sharT 4a 
wishes to introduce (as has been indicated in the 
above Qur'gnic verses and their likes) is not 
restricted to the rightness of (religious) belief and 
action only as might be presumed, but it is the 
rightness which encompasses all affairs of the public 
life. When the Qur' din states, for instance, that.. . 
... and when he turneth away <from thee), 
his effort in the land is to spread mischief 
therein and destroy the crops and the 
cattle. "8 
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... it informs men that the warned wickedness here 
is to destroy the creatures in this world, because no 
one should deem that God has created this universe and 
has put down its law of survival as just for fun. 
Thus the Qur'an says: 





If the world order had not been intendedA by the 
Law Giver, He would not have introduced 
legislations which are aimed to 'prevent people from 
mischievous deeds, such as gi$as for 9u; 14j- of murder , 
amputation in the case of theft, certain punishments 
for other crimes, as He also would not have allowed 
taking clean and good things for sustenances and 
ardornment. 
Such textual evidences are arguments in favour of 
the belief that acquiring advantages and avoiding 
injuries are the requirements of the shari'a, so this 
may be regarded as one of its universal 'principles. 10 
Such an objective is termed in Islamic jurisprudence 
maralaha (pl. margälih). Understanding this 
objective properly would help 'a mu_itahid to carry out 
his task in this modern age as the muitahids in 
previous times-benefited from it. 
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It. The Definition of Ma$laha 
In defining maralaha, al-Ghazalt observes that 
originally it was "acquiring benefit and preventing 
injury" (lalb manfa'a we daf c maýarra), but he goes on 
to say that this was not his purpose because what he 
meant by ma$1aha was actually preserving the "five 
universals" (al-kulliy_yat al-khamsa) which the shari'a 
aims to preserve; i, e. religion, soul, reason, 
offspring (family) and property. Therefore, whatever 
contributes to. safeguard. 'these five universals. is 
maglaha and whatever causes them to be missed 'is 
mafsada. 11 
However, it should always be borne in-mind in this' 
respect that human mind cannot be relied on to decide 
alone whether something is marRlaha or- mafsada, 
because something ma\be considered as beneficial by. 
man, but yet make detrimental according to the 
shartGa. Maslaha also cannot be measured . by 
individual norms, because,,. as we have indicated' 
before, these would differ with different persons and 
situations. 12 . 
Further, man. has often been deluded. by 
his own desire which might conceal detrimental factors 
under' various camouflages. 1.3 . 
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For this reason al-Ghazall insists in 
differentiating between human purposes and the shad's 
objectives and decides that the latter should be 
considered as the real marlaha of the shari aa: though 
they might sometimes contradict the former. 14 
The concept of marlah_a implies that the rules that 
have been decided by the (shari ca) texts will, sooner 
or later, bring advantageous results to man. If a 
definite rule has been mentioned in the texts for a 
certain case, this rule should be obeyed, although the 
jurist might-have presumed that maclaha might occur in 
another rule. - But if no definite rule has been 
mentioned in the texts for a particular case, the 
jurist is obliged to look for this rule, but should 
not go'beyond the spirit of the texts. His function 
here is to find out a rule which may bring forth any 
kind of interest which the textual rules have come to 
preserve. ss 
Ill. The Categories of Ma5laha 
It is important to" repeat here in greater detail 
what has already been mentioned, in the first chapter 
that,.. . human interests . or ma2alih in 'the sharS cg 
, perspective 
have been -categorized into='-'three 
categories: Ma$glih ¢arnriyya (essential interests), 
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margalih ha. iiyya (necessary interests) and ma5alih 
tahstniyya (supplementary interests). 16 
Ma6lih jarflriyya are those interests which are 
related to safeguarding the five aforementioned 
universals which are considered as essential for man 
in the sense that human life cannot be sustained at a 
reasonable standard without protecting them. 17 
According to al-Ghazall, it is impossible for any 
religion or legislation which aims to reform human 
societies to neglect these fundamental elements. 
Thus, he observes, no disagreement has been found 
between all the prophetic missions <sharä'i'> 
regarding the prohibition of apostasy, murder, 
fornication, theft and drinking intoxicants. 18 
According to al-Shd%ibl, these universals are 
definitely known to us not because they have been 
provided by the texts, but they are known to us due to 
their conformity to the shari'a which is substantiated 
by a set of evidences in various places. With regard 
to safeguarding of life, for instance, we see xthe 
shari'a prohibits , murder, iýäý is advocated for 
a killer, while he is threatened with severe 
punishment in&hereafter; 
likewise, 
a person is obliged to 
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save his life from death by starvation by eating dead 
meat. 19 
The rules of the shari'a concerning al-ma$dlih al- 
ha_liyya are not intended to protect the five above- 
mentioned universals, but rather to avoid hardships 
and difficulties and to facilitate the achievement of 
those universals. For instance, the permission of 
various contracts which are needed by men such as 
muzAraf-a (agricultural sharecropping), mosäaa 
(sharecropping contract over the lease of plantation 
for certain period), 20 sa1am (advance sale), 2 I' 
guaranteeing individual and religious freedom, 22 
permission of hunting game for food, 23 prohibition of 
plunder and usurpation24 and prohibition of drinking 
even a small quantity of intoxicants.... 25 
The. ma! ýälih al-tahsSniyya referred to. those 
interests which do not serve to attain the five 
universals, but they are aimed rather to ameliorate 
and facilitate an easier life, 26 or to create some 
sort of dignity and prestige and to protect the five 
universals. 27 An example of this 
prohibition of deception and 
transaction28 which would not 
category is the 
swindling in. business 
have caused any harm to 
"the - property itself, but nonetheless prevented... 
true information A being, gained about its ; real 
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condition. 29 Another example is the prohibition on 
women from going out to the street in .a seductive 
manner. 30 Such a rule is intended to preserve the 
honourable and the respectable condition of women and 
totavoid humiliation and disgrace to them. 31 
These ameliorations are embodied in aspects of 
ritual, customary life and social transaction. 32 In 
ritual, they can be observed in, among other things, 
the rule of removing dirt, 33 smartening up oneself34 
and volunteering to do supererogatory deeds, 35 etc.. 
In customary life they are visible, for instance, in 
the etiquette of eating and drinking, 36 in avoiding 
dirty food or drinks37 and in taking food without 
are 
extravagance or stinginess. 38 They4 also represented 
in some transactional rules such as the prohibition of 
selling dirty goods39 and surplus water"° and 
. -ý of women from being directly involved in the 
marriage contract, etc... "' 
IV.,. Al-Ma2ali, al-Mursala 
-. There is a specific kind of maralaha which is 
called al-maglaha al-mursala (pl. al-marälih al- 
nnursala). Literally it means untied or unrestricted 
maralaha. '2 It is the interest which is in conformity' 
to:: '. the objectives of the shari'a,., but there is no 
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particular evidence from the texts which testifies 
whether it must be recognized or excluded. "s If a 
thing has been testified as a recognized maýlaha by a 
certain textual evidence, it would become a sharl: 'a 
maralaha which has been included within the context of 
nays or gives. On the other hand, if (something) has 
been testified as an excluded maýlaha by particular 
textual evidence, it has been classified among the 
mafasid or injurious things which have been excluded 
by., the shari 4a provision; to practise it means to 
contradict the objectives of the shari4a. 44 
Different views have been given by the Muslim 
jurists with regard to the validity of al-madlih al- 
mursala as one of the Islamic legal bases. It has 
been rejected by Da'Qd the 7ahirite jurist. Also al- 
Q9¢1 al-Bagillani and some other jurists have rejected 
any maýlaha al-mursala as long as it has not been 
supported by an original principle (the Qur'ran, the 
sunna. the i maG or analogy). But it has been 
accepted by Malik who has, without reservation, based 
Islamic legal rules on it. Al-Ma5laha al-mursala 
which does not have the original evidence as its basis 
has. been relied upon by al-Sh&fi 'i and most of the 
1anafite jurists, but on the condition of its.. nearness 
to permanent principles. A1-Ghazdll: does not 
recognize al-ma2laha,, al-mursala of the tahsiniyya 
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category but inclines to accept the claruriyya. 
However, with regard to the ha_iiyya category he seems 
inconsistent. While in Shif9' al-4A111 he agrees to 
recognize it, in al-Musta$fg he rejects it. "S Al- 
Juwayni (Imam al-Haramayn) shows the same hesitation 
in-. his book, al-Burhdn. "e 
According to Shaykh Muhammad al-Tdhir 'AshUr, 
Muslim scholars should not hesitate to rely on al-' 
ma2laha al-mursala as one ofJ4 legal bases of the 
shari'a. If they can accept giy s (analogy), there is 
no. reason why they cannot accept al-ma2laha al-mursala 
as; well. Qivas is actually no more than a process of 
reasoning to link up a particular case whose rule has 
not yet been known in the shar1'a with another case 
which already has its rule in the shari'a because of 
the, common legal cause in both. Due to the scarcity 
of,;. the textual legal causes, only a presumptive 
ma2laha can be obtained through such a process. A1- 
Ma2laha al-mursala is another form of reasoning which 
aims to link up a universal maslaha of a case whose 
rule, has not yet- been known with another universal 
which has already been recognized-in theshart'a after 
investigating definite or almost definite evidences of 
the, shari'a. It is therefore appropriate to recognize 
. it as one of the legal bases of the shärS'a. 47: ` 
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-, Shaykh 
Ashur then expresses his surprise at the 
hesitant attitude of Imam al-Haramayn and al-Ghazäli 
in accepting this method. In his opinion, the 'ulamra' 
should not only search for the interests of their 
community in the rules which have been provided or are 
associated with them through analogy, but should also 
make their effort to find the interests which have not 
been obtained in the texts or through the analogical 
process. "6 
The Shaykh furthermore claims that the juridical 
consensus during the periods of the ah äbe and their 
successors were based mostly on al-ma2alih al-mursala 
and were very seldom based on a provision of the 
texts. This is why i ma' has been considered 
independently as the third source of the sham 'a. If 
i ma' had been based on the texts, it would have been 
associated with the Qur'An and the sunna. The 
collection of the Qur' Anic script during AbQ Bakr's 
period, fixing eighty 'lashes in the case of drinking 
wine since 'Umar's days, his refusal to distribute the 
Iraqian rural land among the Muslim conquering 
soldiers and recording the Prophet's adith during the 
period of 'Umar b. 'Abd al-'AzI: z, are some glaring 
instances of the point. 49, 
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V. Legal Reasoning, 
An examination of the evidences in the Qur'dn and 
the authentic sunna should indicate that the rules of 
the shariGa are based on reasons and causes which aim 
at the interests of society and individuals. But the 
manner of the reasons given for those rules takes a 
variety of forms in the Qur' an and the sunna. 50 Some 
jurists, particularly the Ash'arites and the : ýdhirites 
have disputed that the rules of the shari'a should 
necessarily be based on reason, although all of them 
agreed that no rule has been legislated by Islam which 
does not bear ma$leha for man, by aiming to preserve 
the five universals. st 
However, one can easily notice that the causes of 
the rules are explicitly and directly mentioned in 
many places of the texts. Sometimes the Qur' An and 
the sunna even explain -plainly the ma! ýdli_h of the 
enjoined rules or the mafasid of the forbidden 
rules. 52 Here are some examples: 
(a) "What God has bestowed on His Apostle- 
(and taken away) from the people of the 
township, belong to God, Apostle and to- 
kindred and orphans, the needy and wayfarer; 
in order that it may not (merely) make a 
circuit between the wealthy among ou.... "53 
(b) "... then " when' Zayd had 'dissolved (hi 
marriage) with her, with the ' necessary 
formality, 
. 'We - give her unto 
thee in marriage, 
so that (henceforth) ' 'there may " be - no.. - 
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difficulty to the believers in (the matter 
of) marriage with the wives of their adopted 
sons when the latter have dissolved with the 
necessary formality (their marriage) with 
em. "54 
(c) "0 ye who believe! Intoxicants and 
gambling, (dedication of) stones and divining 
arrows are only an infamy of Satan's 
handiwork. Leave it aside in order that ye 
may prosper. Satan seeketh only to cast 
among you enmity and hatred by means of 
intoxicants and gambling and hinder you from 
the remembrance of God and from (His) 
worship... 1135 
(d) "0 ye who believe! Enter not houses of 
other than your own, until ye have asked 
permission and saluted those in them. If ye 
find none in the house, enter not until 
. permission 
is given to you. If ye are asked 
to go back, go back; that makes for greater 
purity for yourselves... "S6 
(e) It is reported that 'Abd Allah b. 4Amr 
had indulged extremely in his 'ibdda when he 
used to fast every day and perform voluntary 
worships every night, presuming that by doing 
so he would gain God' s pleasure. But when 
this reached the Prophet, he disapproved of 
such an extremism by saying, "If -you 
continue to do that, you will weaken your 
eye-sight and weary your body... "s7 
(f) It is reported also that Mu'ädh b. Jabal 
had prolonged his recitation (of the Qur'an) 
- when leading a (congregational) prayer... 
When the Prophet had been informed of this, 
, 
he rebuked it and said, "0 people (those who 
had prolonged their congregational prayers)! 
You have discouraged (people from prayer). 
Whoever leads people in prayer, he must be 
. quick, because among them are the sick, the 
weak and those who have works... "38 
(g) In another badith the Prophet is 
reported to have said, . "0 ye young men! Anyone of you who can afford the cost of 
marriage, he should marry, because marriage 
will help him to lower his gaze and fortify 
his modesty. $ut any incapable person should 
resort to fasting in which he can find his 
(sexual) relief. "59 
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In the above examples, the distribution of al-fay' 
(booty), the permission of the Prophet's marriage to 
the widow of his adopted son, the prohibition of 
intoxicants and gambling, asking permission to enter 
others' houses, prohibition of extremism in 
ritualistic devotion, prohibition of prolonging 
congregational worship and the advocacy of marriage 
for the young men with the means and fasting for those 
without the means among them..., all have been 
justified in such a way that make them more 
acceptable to the human mind. 
These divine and prophetic indications guided the 
rgahdba and their successors to make efforts to 
, identify the rules of the shari'a. And in their light 
also the investigating scholars have found that 
whether the rule of the sharf 4a exists or not depends 
on its legal cause (al-hukm yadür ma'a 'illatih 
wu_ltüdan wa 'adaman), 60 so much so that, some have 
perceived this as a general regulation that is 
applicable to all rules of the shari'a, including 
'those provided by the texts. 
Vt. Al-TQf I' s Theory of Mail aha 
Najm al-Din al-TQf. l: (d. 716 A. H. ) is said to 
have adopted the most extreme view in this regard, so 
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much so that maýlaha supersedes, in his view, the 
explicit textual provision. 
Maslaha in its shari'a term, he says, is the cause 
which leads to the objective of the Law Giver. 
Certain Qur'anic verses have been claimed by al-Taff 
as', outlining this objective; they are: 
"0 mankind! There hath come unto you an 
exhortation from your Lord, a healing for the 
(disease) which is in the breasts (hearts), a 
guidance and a mercy for believers. Say: In 
the bounty of God and in His mercy, therein 
let them rejoice. It is better than what 
they hoard. "61 
According to al-TQfs, these two Qur'enic verses 
indicate to that the sharT'a has really taken the 
ma2laha of men into consideration, and this can be 
observed from the following ways: 
First: The shari 'a gives its attention to exhort 
them which meant preventing them from failing and 
showing them the right path. 
Second: The Qur. 'dn describes itself as "a 
healing! ' for the diseases in the breasts, such as 
doubt etc. 
Third: It also describes itself as a-guidance. 
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Fourth: It is also a mercy. 
Fifth: These are attributed to God's bounty and 
mercy. 
Sixth: God has enjoined them to rejoice 
themselves at these all of which is tantamount to 
congratulation. 
Seventh: It says that it is better than what they 
hoard. -62 
Al-TQfi proceeds to argue that no sensible man 
would has any doubt that God has taken the interests 
of,; His creatures into account, whether in their 
creation or in their lives. In the former case, God 
has created them from nothing in such a way that 
enables them to obtain their interests in this life. 63 
. 
This is summarized in a Qur'anic verse which states: 
"0 man! What hath made thee careless 
concerning thy Lord, the Most Beneficent? 
Who created thee, fashioned thee and 
proportioned thee into whatever form He 
wills, does He put thee together. "64 
And in another verse it says:: 
":.. He Who gave unto everything its nature, 
then guided it aright. "65 
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Regarding the interests in their lives, God has 
provided for them the means of earning subsistence and 
enjoying life, for which purpose He has created the 
heavens and the earth and that which is between them. 
This is expressed in certain Qur'anic verses such as: 
"He it is Who created for you all' that is in 
the earth. "6 6 
"And (He it is Who) hath made of service unto 
you whatever is in the heavens and whatever 
is in the earth; it is all from Him. "67 
Quite detailed expressions for this have been 
given in some other Qur'anic verses. ' 
Therefore, al-TOfi goes on to mention that it is 
impossible that God would. neglect their interests in 
the rules of the shari 'a which are more important and 
to which-more attention should be paid. Besides, they 
are also related to their worldly interests, because 
they aim to protect their property, blood and dignity; 
without " which life would be meaningless. " -Hence 
ma2laha cannot be ignored in any way. . "" 
If it conforms 
to.. the text, the juridical consensus and other shariGa 
evidence, it should be applied outright; - but if it 
contravenes any of them, it should be given. precedence 
over them through. the. process of particularization 
<takhrýi >a nd'elucidation'<baygn). 69 "; . 
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The consideration of public interests (ri'äyat al- 
ma2alih) should be given precedence over the texts and 
the consensus for the following reasons: 
First: All those who reject i mä' have been 
basing their rejection on the consideration of public 
interests, so it is an object of conformity, whereas 
i m, SC is an object of controversy. Thus, relying on 
what has been agreed upon is better than relying on 
what has been opposed. 
Second: The texts are variant and they contradict 
each other. Thus they lead to the reprehensible 
divergence in juridical decisions, whereas the 
consideration of public interests is an actual fact in 
its very nature. Therefore, it is better to be 
followed.... 170 
Third: It is known that the texts have been 
superseded by the public interests and other similar 
-considerations in certain cases. 7L For instance, in 
the case of tayammum, Ibn Masud superseded the texts 
. and i ma' by ma$laha of precaution 
in Gibdda. 72 
Also, - when the Prophet, said, as reported, to his 
companions after the battle of zäb that they should 
: not perform their 'Asr prayer except at the village of 
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Banff Quray:; a, some of them performed it before 
arriving the destination73 and justified their action 
by saying, "The Prophet did not mean that literal 
application from us. "7. I 
The Prophet is similarly reported to have said to 
his wife ('Ä'isha): "If your people are not newly 
converted to Islam, I would demolish the Ka'ba and 
reconstruct it on the foundation of Abraham. "75 This 
implies that reconstructing of the Ka'ba on the 
foundation which had been laid by Prophet Abraham is 
an obligatory rule, but it was omitted for the sake of 
the public interests. 7' 
'Another example is what has been narrated that 
once the 'Prophet sent AbQ Bakr to proclaim: 
"Whosoever pronounced that 'there is no god save (the 
One) God' he shall enter paradise. " But the latter 
was prevented from doing so by 'Umar, because he said 
that this would lead them to rely solely upon such 
pronouncement. 77 
- The pivot around which al-Tuff's theory of maslaha 
revolves is a aýi dith in which the Prophet is reported 
have said, "Do not inflict injury nor repay one 
injury with another. " (19 ¢arar wa 19-Oirär)78 which 
implies the denial *of injuries and'malici'ous elements 
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in the shari'a. This denial should be generally 
applied to all rules of the shari'a except on what has 
been excluded by recognized evidence. This means that 
the requirement of this adith should take precedence 
over all other evidence of the shari'-a. 
Particularizing them with it would repulse injuries 
and obtain ma$laha, because by accepting this ham dýth 
and rejecting some other evidences of the shariGa, 
which might presumably induce injuries, -we. actually 
apply the requirement of both evidences 
simultaneously. Without doing so we would 'suspend one 
of both, which is this hadrth. Implementing the 
requirement of textual evidence by way of bringing 
them into association with each other is, no doubt, 
better than suspending some of theM. 79 
However,, the above theory leads the conclusion 
that the assumption that some evidence of the sharl Ga 
might bear injurious elements. This, in turn 
contradicts al-Tuft's statement which suggests that 
human interests are the . 
bases of the shari'a 
legislation. 
Perhaps the most vulnerable part of al-TUI''s 
theory . of maclaha which, 
has aroused most objecti. ons, 
is . -his opinion that "if the -text.: -*and 
i ma' have been 
contravened by maclaha, the latter's"consideration 
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should be given precedence through the way of 
particularization and elucidation of the texts. " 
VU. Criticism on Al-TQfs' s Theory of Maslaha 
A criticism on al-Taft' s theory of ma$laha comes 
from a well-known contemporary Syrian scholar, 
Muhammad Said Rama¢dn al-BQýS in his book, ! awäbitt 
al-Ma$laha. 80 This criticism can be summarized as 
follows: 
First: The above theory has been based on an 
impossible assumption, i. e. the contravention of 
maclaha to the texts or ma'. Al-TQfi himself 
unintentionally acknowledges this fact when he 
interprets a Qur'anic verse in order to explain that 
the scripture contains doctrines and rulings for the 
interests of man. 81 
Second: The consideration of ma$dlih. in its true 
nature, is not actually an independent evidence which 
is completely separate from the texts, but it is a 
universal concept (ma'na kulli) which has been derived 
from the rules for partial. cases of the sharl: Ga 
(_iuz'iyvät al-abkam) which. have been fundamentally 
based on the texts. Therefore, how can mas2laha 
, contradict 
the texts? 82 
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Third: In. an attempt to support his idea that 
maralaha is more authoritative than i ma', al-TOft 
argues that those who have rejected i mac have agreed 
on accepting the consideration of ma$älih! But their 
agreement that the sharIca has been constructed on the 
foundation of ma§1ih'does not necessarily mean that 
they have also agreed that the malaha should take 
precedence over i mS c or nuýür. a3 
Moreover, al-TQfS unintentionally contradicts 
himself when he tries in above statement to diminish 
i m. S' beside ma§laha by mci' itself. The statement 
implies that md' is less authoritative than' the 
consideration of ma$laha because the latter has been- 
agreed upon by i mac whereas the former has not been 
agreed upon! 8' 
a, Fourth: Al-TQfI falls into even greater confusion 
when he tries to substantiate his- argument that 
'marlaha should be preferred to the texts because of 
contradictory nature of the latter. He derives such 
an idea from disagreements which have taken place 
between the a' imrna and the fugahä' which- have in turn 
stemmed from the texts. . 'In fact, no relevance is 
. 
found between -both phenomena, -because the alleged 
disagreements have actually`-occurred-., 
-in 
terms of 
understanding the. texts and in, %interpreting their true. ' 
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meanings. They have not originated from the 
contradiction between the texts themselves as 
argued by al-Tckf 1. as 
was 
Perhaps al-TQft's theory of ma1aha would have 
gained more support from-the Muslim intelligentsia if 
his expression of the idea that ma$laha should take 
precedence over the texts and i mä "' had been phrased 
differently. Perhaps there would have been no 
objection if al-TQfi had put this way: "To reconcile 
between the texts and maslaha in case of their 
seemingly contradiction", for "reconciliation" is a 
word capable of accommodating what al-TQfi means by 
the above disputed expression. 
On the other hand, although al-TQfI' s theory of 
ma$laha has certain defects and weaknesses and thus 
has exposed to criticism, it is indeniable that the 
-texts have sometimes -been superseded by the 
consideration of maclaha. However, some clarification 
is'needed here in order to evade misapprehension. 
fact, as 4Abd al-Mun'im al-Nimr observes, al- 
TÜfl did not invent an unprecedented theory, in this 
respect, because it could-be argued that it had been 
practised since the days of the a äba.. Only his 
explicit expression about it was' perhaps :a something 
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new; because sometimes people become accustomed to 
seeing or doing things but are reluctant to express 
them openly. ae 
The following examples will perhaps sufficiently 
illuminate this fact: 
1. The Strayed Camel 
The Prophet is reported to have prohibited the 
taking possession of strayed camel87 and the 2ahäba's 
consensus during the periods of AbO Bakr and 'Umar 
conformed with this sunna. But 'Uthmän and '-Ali in 
later periods defied both sources by taking possession 
of the animal. 88 
. 
The Triple Divorce 
The triple. divorce with one utterance was counted 
as.. one divorce only during the Prophet's days. The 
rgah9ba, during the period of Aba Bakr and the early 
years of 
. 
'Umar's reign, had their consensus 
accordingly. But 'Umar decided to make it three which 
overrode the Prophet's sunna and the previous i mä'. 
In our days, the Egyptian Family Law,. for instance, 
has returned to the first, view.. 
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3. The Craftsmen's Guaranty 
A juridical'agreement was reached -- not to demand 
craftsmen to guarantee property entrusted to them. 
This was based on a ham dith which says, "No guarantee 
`(should be imposed) on an entrusted person (1d amän 
Calä mu'taman)". 89 But this consensus was altered and 
guaranty has been imposed on them since the days of 
'Ali who said, "Only by this way people's welfare can 
be secured" (19 ya§luh al-nds ills dhak. 90 
4. Recording the Sunna 
Abo Sa'Id al-Khudrl has narrated a hadith in which 
the Prophet says, "Do not write anything from me 
accept *the Qur'an, and whoever wrote from me rather 
than the. Qur' an he should wipe it out. 11 91 But an 
initiative was officially taken to'record the sunna in 
the reign of the Umayyad Caliph, 6Umar b. 'Abd al- 
ý'Aziz'which contradicted the above prohibition of the 
Prophet. ' 9.2 
A more detailed examination of. these incidents may. 
throw more light on the problem. 
A., In keeping with the Prophet's - sunna, ' strayed 
camels- during " the periods 
of '. Abti., -. Bakr" and 'Umar were 
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left alone without being taken by anybody until they 
were found by their owners. But later, when people 
failed to maintain the standards of morality which 
their ancestors had previously had, 'Uthmgn and 'Ali 
permitted the animals to be taken and kept for their 
owners. 4Uthman ordered them to be sold and the price 
was given to their owners, 93 while 4-All wanted them to 
be kept and fed by public treasury until their owners 
came to collect them. 9' 
we have already seen95 that during 4Umar's 
days, people became contemptuous of divorce where 
cases of declaring triple divorce simultaneously were 
much reported, violating by this manner, God's rule 
which enjoins that divorces should be made separately 
in, different occasions. 96 Hence 'Umar thought that it 
was in the interests of the Muslims in his days, 
severe punishment should be inflicted on those 
transgressors by giving to this type of divorce the 
rule of three separate divorces. This is, as Ibn 
Qayyim observes, an instance where a fatwa changed 
with-the changing of time. And the cahäba agreed with 
'Umar in this attitude because they learnt that this 
was a beneficial policy to discipline the people. 97 
the early period of the Islamic history, the 
craftsmen were honest people, --therefore,, they could be 
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believed if they told that the entrusted property had 
been lost or damaged without any negligence on their 
part. But in later period, this people's standards of 
behaviour deteriorated generally and craftsmen began 
to make false claims that the articles deposited with 
them had been lost or damaged without their own fault. 
Therefore, it was necessary to-adopt a suitable policy 
against this new development in order to safeguard 
people's rights from the craftsmen's misdeeds. So we 
see that 'Alt decided to require guaranty from them as 
long as they could not prove that the cause of loss or 
damage had been out of their power. '8 
4. In his book, al-Sunna we Makanatuhä ff al-TashrT c 
al-Islami. Professor Muqýaf$ al-Siba'Y99 investigates 
the ha, dith in which the Prophet is reported to have 
of . prohibited TVhe, recording , the sunna. According to 
him, the prohibition only meant "the official 
recording" of the sunna, for several reasons, mainly 
to'-- devote 
utmost 
effort +0 recording the Qur' din, 
especially in the scarcity of writers and literal 
-instruments during that period and to evade confusion 
between the Qur'ran and the sunna which might have 
. occurred particularly due to the variety, and 
primitiveness. of writing materials such as bone, palm 
I_e aVe s ;ý leather, etc... When these. tea$Ofl -for 
caution vanished in lat"er'period, 'Umar b. CAbd al- 
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. 'Aziz ordered the recording of ahädith 
lest they would 
perish with the death of those who memorized them. 100 
This does not mean that the Umayyad Caliph encroached 
the Prophet's command in the above ad1th, but he 
actually looked into its real objective by considering 
its accompanying circumstances and perceived that the 
had th had dealt only with a temporary situation which 
no longer existed after the Qur'an had been written 
and memorized and the previous fear for its being 
muddled with the sunna had already vanished. 101 
Perhaps the real reason behind the hesitant 
attitude of some 'ulama' in accepting al-ma! älih al- 
mursala as a legal base is fear of the misapplication 
of this principle by which the texts would be violated 
just to satisfy men's' desires or for them to acquire 
personal interests. But, as GAbd al-Muncim al-Nimr 
remarks, misapplication of good principles and 
intentions has always been, and will always 
, practised by dishonourable men, but we should not 
suspend these good principles merely for this 
reason. 102 On the contrary, "it is our duty to 
. 
discover the truth, to protect and uphold it; because 
concealing the truth. for-,,. fear of misuse means we 
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have eradicated it as ignoble men have done by 
distorting it. 10s 
The same fear already seems to have bothered 
previous 'ulama' which urged them to impose certain 
limits and regulations for maralaha particularly by 
tying it to the condition of acquiring the 
aforementioned objectives of the shariGa. 
U((t. General Regulations of Marl ah, a 
In order to assure that the objective of maslaha 
can be achieved without any deviation or misuse, "the 
jurists found themselves obliged to tie up" the 
required marlaha with the general objectives of 
thesharl'a. This implies that those "limits have to 
be taken from the Qur' do and the sunna and also from 
the i1tih6ds of the Prophet, the Companions and the 
täbi yin. 
The objective of ma$laha could be preserved either 
by emphasising the positive factors or by preventing 
the-negative factors. Whatever contributes to this 
objective and prevent harmful elements, is considered 
as mag 104 Therefore, al-Ghazdli has judiciously 
defined marlaha as "acquiring benefit and preventing 
injury. 6'l05 
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This is actually the basis of i_itihäd from its 
early days as a vehicle for clarifying the rules of 
the sharlGa . This was also the pivot on which the 
i_itihäd of the Prophet and those who came after him 
have been revolved. t06 So the sharlGa has defined the 
recognized marRlaha with the aforementioned five 
universals and their subsequent elements which are 
considered as the objectives of the sham's. 
If a person is confronted by two or more of these 
objectives, he is . obliged to sacrifice the lesser 
objective in order to achieve the better. For 
instance, soul and property are two fundamental. 
elements which the shari'a'has come to. preserved. But 
one may has to sacrifice both. of them for the sake of 
preserving the religion and its state. Thus striving 




of strengthening the religion and its 
are religious duties. This is what al-TI3fi 
the clashing of margalih. 107 
understood that 
It should be 
what is meant 'by "the religion" here 
is its essence or entity, not its-derivative rules 
which may be abandoned and sacrificed for the cause of 
safeguarding life and property, such as the permission 
of eating or drinking forbidden substances in order. -to 
save -one's; life from " perishing from. hunger, ' or the 
permission 4o perform i%ý_ ryýuä( pI ' sýau9 hferý'n9. _. : 
Gtn__ý. 
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dn imd d Wie rear- if the ordinary way of slaughter 
<as prescribed by the shari'a) cannot be undertaken, 
for the sake of preserving property. 
At this juncture, there is a question of how 
these objectives can be known. Here CIzz al-Dfn b. 
cAbd al-Salem remarks that the maslaha which combines 
both this world and hereafter (magalih al-d6rayn) and 
their causes cannot be known except through the 
shari 6a. Any answer should be sought in the evidence. 
of the sharlca itself. ioa 
He goes on to say that most of worldly benefits 
and evils are known through intuitive power, 
experiment, experience and intelligent conjectures. 
One has to consult one's mind in order to recognize 
beneficial and detrimental things and to identify the 
efficient cause for the rules of the shari'a ('illat 
alalahkm). Hardly any rule can be excluded from this 
mental perception except those which God has singled 
out as ritualistic matters for His servants. "109 
'However, he does not mean by this that human mind 
isý: allowed to roam aimlessly. It has to be controlled 
by. '-', permanent principles and values defined by the 
sham 'a itself. 
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It should be noted that absolute advantage as well 
as absolute injury are rarely to be found. This makes 
,. ý a-r 
US 
sometimes difficultAto discern the demarcating line 
between advantageous elements and detrimental 
elements. 'Izz al-DSn b. 'Abd al-Salam indicates this 
when he says, "The pure ma! ýälih are very scarce, for 
even the human basic needs such as food and 
accommodation cannot be obtained by most people except 
by hard work and yet after obtaining them they have 
been accompanied by injuries and disease. 110 
An illustrative example of this phenomenon is the 
case of preventing a sick person from giving to any 
. person more 
than one-third of his property. This is 
an infringement-upon his rights, but it is a maralaha 
for his heirs. Hence, priority is given to their 
rights over the sick person's rights. "' 
'Izz al-Din b. 'Abd al-Salam also remarks that 
preferring a more advantageous thing to a less one 
(tagdIm al-aclah fa al-arRlah) and avoiding a more 
'harmful thing to a less harmful one has actually been 
fixed in human nature. Thus, nobody would prefer a 
less advantageous thing to, a more advantageous one 
except an ignorant person who does not recognize the 
virtue of the latter or a wicked person who pretends 
to, ignore 'the difference between. the two levels. 112 
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Al-Shaýibl also seems to have adopted the same 
idea in this respect when he indicates in al-Muwafagat 
that masalih connected with this worldly life are 
understood according to their preponderance. If 
marglaha is the more probable- in something, it is 
understood as the conventional ma$laha and if the 
opposite is the more probable, it is understood 
otherwise as the conventional mafsada. 113 This is why 
the Qur'an acknowledges that intoxicant and gambling 
also have certain advantageous effects when it says: 
"They ask thee concerning wine and gambling. Say 'in 
'both is great sin-and (some)-utility for men, but the 
sin of them is greater than their usefulness. " It 4 
But such a utility is not recognized as ma$laha. 
., 
because if they were so, they would have been 
permitted or. made obligatory. 
, IX., The Attitude of the 5ahaba on Maýlaha 
The Companions of the Prophet do not seem to have 
been so rigid in their opinions as to discard whatever 
they had found at other nations. 'On the contrary, 
they" took, even from, those whom' had militarily ` been 
defeated, what they considered as suitable for the 
interest of the community' in various- administrative 
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and governmental aspects. They took from them the 
regulation of dating letters and events with which 
zakät and taxes were levied. They also took from them 
the system of administrative offices (dawäwin) such as 
the office of land tax, the office of booty, the 
office of mu. idhidin (fighters), etc.. But they 
dismissed what did not conform to the principles of 
their religion such as distinguishing the ruling class 
with certain social and economic privileges and 
exempting them from certain legal requirements. 115 
The principle of the shari'a upon which the Guided 
Caliphs seem to have relied was that, if there are two 
contradictory interests, we would choose the 
preponderant one. Likewise, if we are obliged to 
choose between two harmful things, we would choose the 
lesser one. 116 
Differences in outlook and attitude sometimes 
. occurred among them, but they regarded these as 
natural phenomena of the intellectual freedom which 
they enjoyed. 
Bakr and 'Umar adopted different policies 
regarding the distribution-of revenues to-the Muslims 
in,. -their times. Abu Bakr gave the same shares to all 
Muh9-lirtn and n ar and did-not give any consideration 
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to their seniority which he left to God alone; whereas 
'Umar did not make this distribution equal between 
them, because he considered that those who had fought 
with the Prophet should not be treated as equal to 
those who had fought against him, and those who had 
embraced Islam on the wake of the conquest of Mecca 
should not get equal shares as those Muhalirin and 
An gr who had preceded them into Islam, and the 
fighters of Badr should be given priority over those 
who came after them. 11 7 
The rulers are free to adopt whatever policy of 
this kind which they regard as appropriate, on the 
condition that they consider malaha in'collecting and 
distributing revenues. II8 
HuudQd which are the shari'a punishments, clearly' 
'defined in the texts were sternly applied by the 
Guided Caliphs after trying to avoid any doubt in the 
case.. However they differed in applying them as the 
contemporary judges have done about the application of 
the positive law. Regarding- the criminal offences 
'which their budOd are not defined in-the. -texts, the 
punishments were estimated' according to the degree of 
the crimes. The', crime against" individual rihts, ' 'for 
instance, is not similar to" the crime against the 
'rights of society such, as the violation, on property. 
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In this respect, judges were given the freedom of 
estimating the punishment. This kind of judgements 
are called tal-zirtt9 
The Changing of a Fatwa with the Changing of 
Circumstances 
This principle, if exploited properly, can benefit 
Islam and the Muslim community in many ways. The 
survival of Islam and its ability to cope with an 
ever-changing world seems dependent on the effective 
and successful implementation of this method. This 
means that by exploiting this method properly, 
people's interests (macälih) can be substantially 
secured. 
. 
Ibn Qayyim al-Jawziyya states: 
"A atwA should change with the change in 
times, places, conditions and customs.... 
Ignorance of this fact has resulted in 
grievous injustice to the sharl6a and has 
caused many difficulties, hardships and sheer 
, 
impossibility. 120 
But to apply this method is actually a subtle 
i-itihadic task which requires perspicacity in-order to 
discover what "is', tieneficial for the community and what. 
is detrimental to it. Without such, perspicacity, the 
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application of this method might bring about disarray 
in the legislative and juridical system. LZL 
In order to facilitate the application of this 
method as well as to avoid any misconception of it, 
particular attention should be given at least to two 
types of the rules of the shari'a: the rules which 
are based on ephemeral needs and the rules which are 
based on past customs. 
(a) The Rules Which Are Based on Ephemeral Needs 
Some of the i_itihadic derivative rules have been 
based on temporary interests which are changeable with 
the change of . 
times and circumstances. When Islam 
became strong and powerful during his period, 'Umar b. 
al-Khaýab deprived those new converts to Islam from 
their portion of za 9t which has, been made obligatory 
by the texts. 122 This, however, does not imply that 
'Umar abrogated or suspended the Qur'anic rule,. but he 
applied the spirit of the texts and, did not confine 
his attention to its . immediate meaning only. He 
considered "that those converts had been given their 
portion due to certain circumstances only which had 
necessitated such a gift, i. "e.. 
to win or reconcile 
their hearts when Islam had been weak. But after this 
circumstance changed and Islam became powerful. 
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depriving them from such a gift is actually the real 
implementation of the texts and in accordance with 
their requirements. 123 
A careful study of the Islamic juridical heritage 
will prove that a lot of rules were introduced to face 
certain ephemeral circumstances only and should not be 
applied beyond their limits. An instance at hand is 
differentiating the Dhimmis from the Muslims in terms 
of dress following a tradition which has been 
transmitted from 'Umar b. al-Khan l db or 'Umar b. 'Abd 
al-GAztz. The visible reason here is that such 
differentiation was necessary when the Muslims 
intermingled with the Dhimmis in order not to treat 
both communities in the same way. Perhaps an unknown 
Dhimmi died in the street and was mistakenly prayed 
for according to the Islamic funereal ceremony and 
buried in the-Muslim grave-yard; 124 a treatment which 
he, his family and the Muslims equally dislike., - 
However, in our time, "such differentiation between 
adherents of various religions within . 
the same state 
is not something desirable, besides,, identification 
. can be achieved in our time by an easier and better 
mean than differentiation in dress, " i. e. by identity 
card, which explains, .. inter alias the religion, of its 
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bearer beside his name, nationality and other items, 
which are sufficient for the required purpose. 125 
(b) The Rules Which Has Been Based on Past Customs 
Some other juridical rules have been based on 
certain customs or situations which existed in the 
days of the a' imma or their followers and these have 
changed. So there is no reason why these outmoded 
, rules should be applied without the possibility of 
replacing them with more suitable rules. 
The famous Malikite jurist, 
. 
Shihab al-Dfn al- 
Qardfl and the Hanbalite Ibn Qayyim give a useful 
guideline to anyone involved in juridical profession 
as follows: 
I. 
"Follow whatever the custom has changed and 
leave whatever it has dropped, do not be 
stagnant at what has been transmitted in 
books throughout your life. If a stranger 
comes to enquire you about a twa, do not 
compel him to adopt the custom of your-own 
country, but ask him instead about the custom 
of his country and give your atwä 
accordingly... Stagnation at transmitted 
views which have been' based on previous 
iitihäds is rather misleading in the religion 
and -ignorance about" the purpose- of the 
Culamä' and the pious ancestors. ""s 2e 
Ibn Qayyim make the following comment: 
ý. 
"Whoever delivers a fatwa to the people by 
: -basing it merely on-what -°- has: been transmitted 
in books, without considering the differences 
of- their customs, :. times, places and 
circumstances, is actually. misled and 
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misleads others. In this way he commits a 
more grievous crime than a physician who 
treats people of different countries, 
customs, times and temperaments with what he 
has read ina certain medical book.:. "127 
Ibn Qayyim himself gives special attention to this 
subject and thoroughly discusses it in I419m al- 
Muwaggi4fn under the subtitle Taghayyur al-Fatwä bi 
Hasab Taghayyur al-Azkina we al-Amkina we al-Ahw9l we 
al-Bi' at we al-4Aw$' id (The Changing of Fatwd 
According to the Changing of Times, Places, 
Situations, Environments and Customs). The followings 
are some. of the many examples as mentioned and 
discussed by Ibn Qayyim on this subject: 
1. Prohibition of Amputating the Hand During Military 
Expedition 
Abo Da'Qd has narrated that the Prophet prohibited 
amputating the thief's hand during military 
expedition, 128 for fear that he would- defect to 
enemy, 129 even though this punishment has been 
enjoined by God. 130 It seems that this. "legal delay" 
has also been applied to other offences, which are 
, subject 
to the shariCa : punishment in ordinary 
circumstance. 131 This change of rules in these 
particular situations, as IbnQayyim observes, is due 
to certain acceptable maýlaha. -132 
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2. The Abrogation of the Punishment for Theft Caused 
by Starvation 
It has been related that GUmar b. al-Khaijtkb did 
not apply the h add in the year of ma a 4a (starvation) 
during his reign193 as he also pardoned some servants 
of Hätib b. AbS Balta'a who had stolen a camel when 
'Umar learnt that they had had to undergo forced 
labour because of starvation. 134 This legal delay was 
based on the consideration that one might be forced 
into such an action as a result of the circumstances, 
not because of criminal motivation. This is, at 
least, a dubious case in which the application of 
hudüd must be avoided. 13$ 
3. - 5adaqgt al-Filr 
The Prophet ordered that raadagät al-f itr, i. e. 
almsgiving at the end of the fasting month, should be 
fixed at a &ý (a certain cubic measure) of barley or 
dried grape or cheese; because these were. the 
prevalent foodstuffs for the inhabitants of Medina 
during the Prophet's time. " 'Different kinds of 
foodstuffs might be taken in the same quantity from 
the populations of other countries or places. such as 
corn, rice, fig or other. grains. Even if they have 
their' foodstuffs from' elements , other than grains -such. 
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as, for instance, milk, meat or fish, they should give 
their rradagSt al-fitr in the same kinds on which they 
have fed themselves. This is according to the vast 
majority of the Gulama' because the purpose of this 
almsgiving is to help needy persons in the feast day 
out of local produce. '3' 
4. Triple Divorce with One Utterance 
It is reported by Muslim that triple divorce with 
one articulation was counted as only one articulation 
for the purposes of divorce during the periods of the 
Prophet and Abo Bakr and also during the first two 
years of GUmar' s rule. However, the latter made this 
type, of divorce equivalent to three articulations 
when he saw that people had become hasty in something 
which they should be careful. 137 
. In fact, the examples of changing fatwas and rules 
with regard to positive legal 'matters are beyond 
calculation. Later, IIanafite jurists have observed 
that . previous jurists, particularly the founders of 
the four Sunnite schools had based a lot of their 
atw9s upon customs prevalent in, their days inasmuch 
as if those customs had been different, their fatwas 
would have been different as well. Thus, later 
jurists sanctioned- atwds seemingly inconsistent with 
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earlier provisions in books known as ; whir al-RiwSya 
if changing customs necessitated such departure. 13e 
It is well-known that al-Shafi'i discarded his old 
Iraqian school and replaced it with his new Egyptian 
school under the influence of social circumstances in 
the different lands. 
Therefore, it seems reasonable that modern 
Culamal should review some rules which adhered to 
previous customs and circumstances in the light of the 
requirements of modern life. 
Among other examples of these rules as given by 
Professor YQsufal-Qarajawr is the refusal to accept 
as a witness someone. who eats' in the street or 
-. uncovers his head. when walking in'it. or shaves off his 
beard.. 
. Should such a rule be 'rigidly applied 
in 
modern times, or should it simply be regarded as 
particular for a certain time and environment only? 
According to Professor al-Qaraýdwl, the latter is 
correct. 13' . 
", X1. The Attitude Towards the Texts 
Regarding the 'texts,, 'the , following should be 
noted:,. 
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First: Most nu2Qs have provided general 
principles. Only in some aspects, such as the 'ibädät 
and family affairs, have detailed rules been 
mentioned, because major changes do not generally take 
place in these areas. 
Second: Most of the nu2O have presumptive 
meanings which accommodate more than one 
interpretation and accept more than one view-point. 
This is applicable equally to the Qur'än and the 
sunna. although most of the latter have presumptive 
authenticity too which means they have been 
transmitted by a few transmitters only (ahädith 
ahäd)i 0 
To use a geographical term, there are two 
different territories of the texts which a muitahid 
has to face: the closed territory., where iitihäd 
cannot be undertaken whether by making alteration to 
the meanings of the texts, giving preponderance over 
them or weakening them. "., This-is the, territory of al- 
qa%'iyy$t where the ruleshave. been firmly and clearly 
mentioned by the texts that have definite authenticity 
(1. e., the Qur'gn, the sunna a1-mutawätira) and 
definite legal significance.,.. This includes the 
obligatory rules of. a ät fasting in the month 
Rama4an, zakat and h, al j and the prohibit ion, of wine, 
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fornication, usury and other similar rules which have 
been stated in the texts that have firm, clear and 
unambiguous meanings (muh kamät), on which juridical 
consensus has been established. 141 
Second: The open territory which is the territory 
of the presumptive texts. With regard to legal 
significance, this presumption is applied equally to 
the Qur' do and the sunna. However, with regard, to 
authenticity, it is applied only to the sunna. The 
door here is wide open for iitihäd. firstly to examine 
the authenticity of the texts and- secondly to 
understand and interpret them and derive legal rules 
from them. 1"2 
In order to understand rightly the texts which 
have presumptive legal significance, particularly 
ah, dith, the following should be taken into 
consideration: 
1. Some ahh dith were based'on temporary legal cause 
only.. where their rules might become 'ineffective with 
the-disappearance of the cause. 
2. Some ah dith have been"based"-ön - Certain, previous 
custom'which changed` afterwards. 
ý ý ý 
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3. Some ah_ dith have general requirements on all 
mukallafin (those charged with religious 
responsibilities) and some have requirements which 
were restricted to a particular group of people in a 
particular place. 
4. There are some ahadith whose rules were restricted 
to a particular incidents only and some have general 
and permanent. legislation. 
5. ' Some ahSdith were done or said by the Prophet out 
of-. 'his leading position (al-imäma) and some were said 
or done by him to convey religious teachings (al-fatwä 
wa al-tabligh). 143 
Let us now examine each one of the above 
categories of nu§Q : 
1.,,: Ahadtth Which Were Based on Ephemeral Situation 
Some Prophetic traditions,. although authentic in 
sanad (chain. of transmitters) would appear- after 
investigation to be based, oný consideration of 
particular: temporary situations only to secure certain 
ma$ähih or to avoid certain mafasid. When these 
situations changed and. -their 
legal-cause vanished, _, the 
rules which were produced. , 
by those nusü should 
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logically become ineffective, because whether the rule 
exists or not depends on its legal cause. The 
following examples will perhaps illustrate this fact: 
I 
(a) 'Abd A1l h b. 'Abb&s has narrated a hadith in 
which the Prophet says, "A woman is not allowed to 
travel unless accompanied by a close relative. "t44 
The legal cause behind this prohibition is fear 
for the woman's safety when travelling alone or in the 
company of a strange man (a nabt), in a time when 
people used to travel on camels, mules and donkeys, 
crossing uninhibited deserts and distant areas. 
But when the situation has changed, so that. people 
travel by aeroplanes or trains which carry hundreds of 
passengers, a woman can safely travel alone and the 
shariGa does not object to her making such a journey. 
This cannot be regarded as overriding the above 
hadith, but on the contrary, this might be supported 
by"another ham dith in which the Prophet is reported to 
have' said, "A woman in a Carmel -Iiffer is about to go 
. out from "'al-Iiira'", travelling 
to the Ka'ba' without 
'being accompanied by her husband. "145 
It is not surprising that a woman is allowed by 
some a'imma to 'go to 'pilgrimage `without being. 
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accompanied by a close relative if she is in the 
company of reliable group of women or a trusted woman 
friend. Some other jurists even go as far as to say 
that a woman is allowed to travel alone if the way is 
peaceful. 1"6 
(b) It is narrated that the Prophet has said: 
"Leaders should be appointed from the Quraysh. "1.7 
According to Ibn Khaldun's interpretation, in saying 
this, the Prophet considered the moral strength and 
the tribal solidarity of the Quraysh in his days on 
which, in Ibn Khaldun's view, caliphate, or kingship, 
was erected. Ibn Khaldun furthermore maintains that 
when membership of Quraysh was stipulated, it was done 
in order to avoid a power struggle between the Arabs 
because of the tribal solidarity and supremacy that 
the, Quraysh had. In the light of the fact that' the 
shari'a does not restrict its rules- to a particular 
generation, period or nation, this was just the 
question of efficiency. Therefore, the legal cause 
which is intended behind the condition of -the 
membership of Quraysh is that the one who looks after 
the : Muslims' affairs must come from a strong and 
united tribe. ''° 
n fact, the raahaba themselves omitted practising 
some ah6dith. when they realized that these ahädith had 
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dealt with certain situation in the Prophetic period 
which had changed afterwards. 
2. AhSdith Which Were Based on Previous Custom 
This category can be joined to the first one. It 
signifies that some nusiQs were based on ephemeral 
custom which was prevalent during the Prophet's time. 
Later, this custom has already changed and therefore, 
its purpose should be looked for instead of its 
literal meaning. An instance of this point is a 
ham th in which the Prophet is reported to have said: 
"Wheat with wheat, barley with barley, dates with 
dates, salt with salt, the exchanging of which should 
be made in an equal measure (kaylan bi kayl), while 
regarding gold and silver he said that their 
exchanging should be made in an equal weight (waznan 
bi`'wazn). 1"v 
On the basis of this -ham dtth, Abil Hanifa saw that 
wheat, barley, dates and salt- should be permanently 
exchanged in measure, as long as their quantitative 
disparity which has been prohibited in a number of 
ah_, dith is in measure. However, Abü YÜsuf, the great 
disciple of Abü Hanlfa, disagreed his teacher' s view 
and-, considered that the, , -' exchanging ' of those 
commodities in measure "or weight. were based entirely 
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on custom. If the custom has changed where wheat, 
barley, dates and salt have been sold in weight, as in 
our time, we are obliged to exercise our transactions 
according to the new custom. ISO 
3. Ahadt-t h General in Form But with a Particular 
Implication 
There are some Prophetic traditions which appear 
to; have general meanings, but in fact, they have been 
addressed to a particular group of people only. They 
have not been intended to be applied generally to all 
men in all places and situations. An example of this 
type of ah9dith is the Prophet'. s order-, to face towards 
the-east or the west when relieving oneself. *51 
This ha, dith has not been addressed to everybody, 
but,, only to the population of, Medina and. 'those who are 
of :, the same direction in order: ". that they do not face 
or turn their backs towards the south where the Ka4ba 
al-Ma '-äd. ssa 
is. s52 This fact is explained, by Ibn Qayyim in Zäd 
ý4, - 
, 
But, as observed by Ibn. -,, Haj ar " al-'Asgaldni, . some 
people have wrongly- generalized this- amdIth, because 
the,. population of -Egypt, ., Libya ; or . North-West -Africa, 
for instance, would practise the very act which has 
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been prohibited by the ham dith if they face towards the 
east when relieving themselves. 154 
: 4. Al dith Whose Rules Were Restricted to Particular 
Incidents 
The rule of a hadith which was intended. for a 
certain incident should remain only for that incident 
and its like. Such a rule should not be taken as a 
basis of general and permanent legislation as long as 
there is not any concomitant circumstance that 
justifies such a generalization. 
For instance, the Prophet's refusal to price 
commodities when asked to by some sahäba due to high 
cost in his time, saying, "God is the One Who fixes 
the price as He is the One Who limits, and enlarges 
(His servants' livelihood) and I hope to meet God 
without bearing injustice to anyone. "iSS 
Some 'ulami' understood, that this haadith implies 
that pricing is absolutely forbidden in any situation, 
even though the context' of the hdt itself shows 
that. people in that time, were experiencing high prices 
according to the, law of. `supply and : demand, '' not as a. 
result of businessmen's manipulation. 
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But the above badith is no longer applicable when 
society has changed and the market price has often 
been manipulated by traders. In such a situation, 
pricing is not at all forbidden and no injustice 
should be feared. On the contrary, leaving the masses 
as the easy prey of those greedy traders is actually 
the real injustice which should be avoided. '56 
In fact, such a pricing was permitted by the 
jurists of the täbi 'in and this has been accepted by 
the Malikites and some of the Iianb6lites. iS7This 
notion has also been adopted by Ibn Taymiyya and his 
disciple, Ibn Qayyim al-Jawziyya and has been 
considered as a principle by which the state 
establishes justice and protects people's rights-Is 
5. Ahadith Which Were Said or Done 
A Leader 
8 
the Prophet As X 
There are certain ah dtth which were* said or done 
by the Prophet out of his position as a leader and not. 
as a Messenger from God. Perhaps the first man who 
managed to distinguish between both categories was the. 
eminent Mälikite Jurist, Shihab al-Din al-Qaräff, who 
states in his book, al-Furaq, "Whatever the Prophet 
said or did by way' of conveyance (from God), - it should 
betaken as a general rule. (which is to be applied. ) on 
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all men forever. But anything that was carried out by 
the Prophet in his capacity of leader, should not be 
practised without being authorized by the leader, 
because such activity was required by the leading 
position of the Prophet and not by his task of con- 
veying the message. "1b9' This category includes the 
Prophet's conduct regarding warlike affairs, military 
mobilization, distribution of booty, peace treaty, 
etc. 160 
However, there has been a dispute among the 
4ulam, s' as to which category certain textual rules 
should be included in. For instance, a ham dith in 
which the Prophet is reported to have said, "Whoever 
cultivated virgin land, it is his. "tet Was this 
tadlth expressed by the Prophet for the purpose of 
delivering religious opinion, so everyone who has 
developed virgin land is entitled to take it into his 
possession, or did the Prophet say this adith out of 
his. position as a leader of the Muslim community, so 
that: - nobody has the right to, cultivate the land 
without being authorized"so by, the leader.. The latter 




Some jurists incorporate al-istihsdn or juridical 
equity within the scope of al-rnarý3lih al-rnursala. It 
is, as has already been defined, 163 turning from the 
apparent legal rule which has been achieved through 
direct analogical reasoning to another legal rule 
which contradicts it. Some define it briefly as 
preferring unrestricted or free reasoning to analogy 
tagdim al-istidl l al-mursal 'als al- gives). 164 This 
implies that it a jurist find that giyis or analogy 
would produce a certain legal rule for an incident, 
but by giving another rule, it would help to gain 
ma§laha which can be included under any kind of those 
ma2Alih which have generally testified by the texts, 
he would give that rule which can bring forth the 
ma§laha and reject the analogy. 165 
s has also been mentioned above, al-istihsän has 
been, regarded by the vast majority of the Muslim 
jurists, including AbU Hanlfa, Malik and their 
companions, as one of the sources of legislation on 
which they have based their iitihclds about a great 
deal of incidents whose rules are not available in the 
texts. In fact, al-istihsAn is aimed at broadening 
the scope of the tashrtc and' it- is a source that 
enables a muitahid to achieve some mag that cannot 
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be obtained through analogy and general principles of 
jurisprudence. tee 
For example, a man set apart a piece of 
agricultural land for public endowment without stating 
in the contract the rights of expressing opinion, 
disposal and transit. According to the explicit and 
immediate analogy, these rights are not included in 
the endowment unless they have been stated in the 
contract. But al-giycs al-khafS (hidden or implicit 
analogy) requires that such rights be automatically 
included in the endowment of the land even though 
there is no provision regarding them. This is what 
has. actually been decided by AbO Hanifa and his 
colleagues. t67 
It seems appropriate that- a mu. itahid should turn 
away from employing analogy-... for marl aha if a rule 
which has been produced by an analogy has caused a 
ma2laha to be missed or has . brought about 'a mafsada, 
simply because the attainment' of human: --. interests is 
the: *real objective of the -shad 4a. . 
XI (. Sadd al-Dharä' ic 
Another-advantageous -.. method tor. reform : which -might 
be, used by mu. itahids today is'sadd al-dharä*iG, i. e., 
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invalidation of legal fiction. lee Some jurists 
include this kind of i. itihad under al-manlih al 
mursals. 169 This method implies that if an action 
which is being undertaken originally for a marglaha, 
would incur detrimental result equivalent to or more 
than that maýlaha. the jurists would give their fatwa 
to prevent such an action. 170 The juridical principle 
which has been upheld by the jurists in this regard is 
"avoiding injuries is preferred to acquiring 
interests" (dar' al-mafasid mugaddam Gala . 
ialb al- 
maracl lih) . This is because any objective can only be 
secured through means which must be an inseparable 
cause for it. 171 This implies that every means takes 
the rule of its objective. If the means leads to a 
ma$laha, it takes the obligatory or permissible rule 
of the maglaha. On the other hand, if the means 
leads to an injury, . it takes the forbidden or 
disapproved rule of the injury. t72 A1-Qarafl indicates 
this point by stating that as the means should be 
closed, it should also be opened. As the means to a 
forbidden thing is forbidden, the means to an 
obligatory thing is also obligatory. i73 
For.. instance, the Qur'an says: 
, "Revile not those unto whom 
they pray beside 
God lest they wrongfully revile 'God through 
ignorance. " 1 7" 
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So insulting the polytheists' deities is forbidden 
by the Qur'an, although this is intended to defend God 
and humiliate those deities, because this would be 
taken as a mean of insulting God. 175 The Qur' do also 
prohibits commercial activities when the call for 
umGa prayer has been announced176 for fear that these 
activities would be a mean of negligence from 
attending the prayer. 177 
By now, it is clear that ' sadd al-dharä' iG is one 
of the methods of i. itihad by which the rules of the 
shariGa can be derived from various incidents. 
Therefore, it cannot be ignored by mu. itahids 
especially in this modern age where a- great deal of 
unprecedented cases have emerged in various spheres of 
life and require urgent solutions from the Gulamä'. 
XI1(. Scientific Discoveries 
The methods of i-itihad"which were utilized by the 
Prophet, the a aba and the a' imma as, well as the 
juridical principles which: were. introduced by previous 
jurists are actually the milestones for-the twentieth 
century muitahids. However, `, theyxshould also give due. 
consideration toýnew scientific` discoveries'which'were 
not., known in the times of' previous jurists. As the 
fatw! or, legal opinions should change with the 
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changing of maQAlih of customs and circumstances, 
they should also change according to these scientific 
discoveries, otherwise Islamic jurisprudence will 
remain stagnant and incapable of facing new problems. 
Let us take the following example to illustrate this 
point: 
Basing themselves on what they heard from women 
and people in their days, some a'imma said that the 
maximum period of pregnancy is two years, while some 
said it is three years, others said four, five, six or 
seven yearsls78 
Should such a atwA be blindly, accepted merely 
because it was said by those a'imma in spite of what 
has been proved otherwise by modern science? 
Similarly, when there occurs in juridical books 
such cases as a wife who was left by her husband 
immediately after the matrimonial ceremony and he 
never' associated with her, or a woman who was married 
to a man by delegation and the couple- never met each 
other.,.. , then when the. wife gave birth after due 
course of pregnancy, the child is attributed to the 
absent husband, because possibly he is a, man of wilaya 
br, ha w! 179 
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It would seem that such a ridiculous rule is a 
sign of naivety, and that Islamic jurisprudence should 
be based only on reality; especially in a time when 
moral standards have deteriorated. 1SO 
XIV. The Collective I. itihad 
Perhaps the most effective type. of i. ltihSd in our 
'days is the collective one. Perhaps there was some 
prophetic instruction in this respect from what has 
been narrated by Sa'Sd b. al-Musayyib from 'All b. AbS 
Talib who inquired from the Prophet, "0 Prophet of 
God! What should we do regarding an incident about 
which nothing has been revealed in the Qur'an and no 
sunna has come from you? " ' The Prophet answered, 
! 'Gather the knowledgeable persons among the believers 
and conduct the matter by mutual consultation between 
them and do not decide (anything) about it by 
individual opinion. "tai 
This kind of iitihad also was practised during the 
rRahaba's period, some examples of which' has already 
been mentioned and discussed in the second chapter. '82 
Modern life with its multifarious complexities and 
intricate transactions, can' hardly be handled by an 
individual endeavours'. -- Hence, the involvement of 
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different expertise and specializations in this task 
seems indispensable. Muslim scholars are fully aware 
of the importance and effectiveness of the collective 
i. itihad in the present time. Hence, one of the 
resolutions reached in the first conference of the 
Academy of Islamic Research which was held in Cairo in 
Shawwal 1383 / March 1964 is that the Qur' an and the 
suns 2 are the fundamental sources of the shart'a from 
which the rules can be deduced by everyone who has 
fulfilled the pre-requisites of iitihäd. And the 
proper way of attaining ma5glih and facing the ever- 
emerging incidents 'is to select the rules from the 
juridical schools. If they are not available in this 
away, the collective i. itih8d-within madhähib should be 
employed. But if this does not suffice for the 
purpose, absolute collective i. itihad should be 
practised. The. Academy will . provide 
facilities for 
the collective litihad of both kinds when they are 
" . required. 183 
However, in organizing this collective - iitihad, 
the., - following guidelines 'ought to be. cärlefully 
observed: 
I. r-This . iltihad should not be directed to "justify" 
the status quo.. 
' 
by -arbitrarily giving the sharf 4a 
approval to it, or by wrong-interpretation. 
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2. The gate of iitihad should be opened only for 
those experts whose juridical qualifications and moral 
and religious qualities are testified by a 
knowledgeable quarter and whose scholastic 
capabilities are generally recognized. 
3. This iltihad must be exercised in the form of- 
juridical assembly where ideas and views will be 
discussed thoroughly and examined closely. The 
unanimous consensus or the view of the majority will 
decide the final rule. 
4. This juridical assembly should be at an 
international level and free from any influence and 
interference of any ruling authority. Any qualified 
ýF3 lim should not be excluded on political or 
geographical consideration; neither any pretender nor 
any hypocrite would be included on the same 
consideration. ta" 
5. Experts and specialists in various disciplines of 
knowledge should also be included in the assembly for 
reference and consultation with regard to their 
specializations. '$$ This is actually a Qur'anic 
injunction when it states - that: "Ask the 
knowledgeable person it ye know not. ". tae 
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6. The views which have been accepted by the assembly 
should be made binding in general social issues by 
official decrees. 187 Perhaps this requirement can 
also be referred to a Qur'5nic injunction expressed in 
some verses such as, "O ye who believe! Obey God, 
and obey the Messenger and those of you who are in 
authority"'$$ and "... If they had referred it to the 
Messenger and such of them as are in authority, those 
among them who are able to think out of the matter, 
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THE REFORMIST ITTIHAD AND ITS APPLICATION 
IN TWENTIETH CENTURY: AN ANALYTICAL STUDY 
This chapter is aimed at estimating the 'u1ama '' Is 
achievements in their i. itihadic endeavours in this 
twentieth century. For this purpose, certain issues 
that have been emerging with regard to different 
aspects of modern life and have been being tackled by 
the 'ulama' will be singled out and analysed. In the 
economic realm, the selected issues will be the 
profits of the post office savings bank, certificates 
of investment and insurance. In politics, discussion 
will be focussed on the institution of khildfa (the 
Caliphate) and the Islamic political system and 
democracy. And in social aspect, ýthe status of Muslim 
women in society will also be examined. 
I. ITTIHAD IN ECONOMICS 
The importance of economy in human life is beyond 
dispute.. Today every nation in this world gives a 
great deal of attention to economic development. which 
considered by many people, -, -as t the. criterion of 
progress and symbol'of civilization. ', 
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Islamic world is now part of what is termed as the 
third world or the developing countries where economic 
backwardness forms one of the great problems. 
Muslim scholars have begun to realize the 
importance of this aspect of human life, so that 
considerable research has been undertaken in recent 
years. This has eventually led to the emergence of 
Islamic Economics as an independent discipline. 
Beside individual endeavours, institutional efforts 
have also been undertaken in this respect such as the 
International Centre for Research in Islamic Economics 
at King GAbd al-GAztz University, Jeddah. 
However, the new transactional issues such as the 
profits of the post office savings bank, certificates 
of investment and insurance have evoked- much 
disagreement and controversy, among;, the Muslim 
scholars. 
IitihSd on the Profits of 
the Post Office Savings Bank 
Muhammad 'Abduh' s View 
According to GAbduh, a transaction, which has as 
its end a sale - and which is- not for the purpose of 
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lending to the needy, is not included in the category 
of exploiting the hardship of the needy. It is 
obvious that the postal administration is one of the 
wealthy governmental agencies, nevertheless it 
utilizes the deposited property in the savings bank 
whereby it can be used for the benefit of depositors, 
workers, postal employees and the government, in such 
a way that no one will harm others. ' 
Shaltat's View-Point 
The late Shaykh MahmQd Shaltot who was once the 
Shaykh of al-Azhar held' that the profit which is 
disbursed by the postal administration to depositors 
in the savings bank is something lawful. This opinion 
is expressed in his al-fatawa when he says that: ' 
"By applying the regulations of 'the shari"a 
and the true juridical . 
principles on the- 
issue, I think this kind of transaction is 
lawful and not forbidden, because the- 
deposited property. -is, not .'a= loan which has 
been lent by its owner. to the savings'bank. as 
the -latter has not borrowed it from the 
'former. But it is the owner himself who has 
advanced it willingly to the postal 
administration, requesting the latter =- to 
accept it.. The. owner is aware that the- 
'postal administration', will utilize the 
deposited property for commercial purpose 
where the risk of. -loss` or recession is rare if not completely absent.. "2' 
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Evidently the Shaykh based this atwa on the 
interests of people and the state. He says: 
"In depositing his property in the saving 
bank, the owner intends first of all to 
protect it from loss and to accustom himself 
to saving and economizing. Secondly, he 
desires to help the postal administration to 
increase its capital by which it will be able 
to widen the scope of its operation; so that 
it will gain a lot of profits which will 
benefit the workers as well as the officials, 
while its surplus profits can be of benefit 
to the government. "3 
Shaykh ShaltQt, regard such a transaction as a 
kind of co-operation which should be encouraged. So he 
goes on to argue that: 
"Accustoming oneself to saving and 
economizing and assisting the governmental 
agency is actually a good and admirable 
attitude which deserves encouragement. If, 
for the purpose of this encouragement, -the 
agency assigns a certain amount of its 
profits and tenders it to the depositor, this 
is no doubt a kind of co-operative 
transaction which is equally beneficial to 
the depositor, the workers and the 
-government. No suspicion of injustice or 
exploitation to anybody occurs alongside this 
advantage. "" 
The shaykh does not 'see' the profit that is given 
by the bank to the depositor as`_"identical' to the 
conventional ribs. He asserts that: .,. "ý: ý. 
"This kind of transaction with its manner and 
circumstances and , with- its .' guarantee ' of 
profits was not known to our previous fugaha 
when they studied co-operation, ' classified'-it- 
and stipulated certain conditions for it.... ' 
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Thus, it is clear that the above-mentioned 
profit is not the interest of loan so as to 
be regarded as usury. It is not also a 
benefit gained from a loan as to be 
forbidden. But it is (no more than) an 
encouragement towards saving and co-operation 
which is allowed by the shars'a. "5 
Of course nobody is entitled to make lawful the 
usury which has been made unlawful by the texts. But 
it should be understood that the reason behind its 
prohibition was that it brought injustice as mentioned 
by the Qur' any "... ye wrong not and ye shall not be 
wronged. "6 This is visible especially in ribg f9hish 
or the multiplied usury as the Jews and the 
polytheists of Medina used to practise. The, Qur'an 
unambiguously prohibits this usury when it says, "O 
ye who believe!. Devour not usury, doubling and 
multiplied, but tear God, that ye may (really) 
prosper. " 
However, the interest of the deposited property 
which is received by depositor, _-. 
from, bank is still 
considered as usury. by some 4ulamd' -regardless of 
whatever percentage it might be. Both. sides (the 
payer and the receiver)ar-e deemed guilty. and equally 
accountable for violating the prohibition- if --this, has 
been done voluntarily. However, if one is compelled 
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by necessity and does not find other way rather than 
borrowing from bank. which deals with usury, one is 
allowed in such a circumstance to borrow with 
interest, because this is in accordance with the 
shariGa principle which says that "injury is removed" 
(al-darar yuzal) and "necessities make forbidden 
things allowable. " (al-garQrdt tubih al-mahZürät. e 
On the other hand, nobody can deny the fact that 
saving. per se is encouraged by Islam. This can be 
understood from a number of ahdith. For instance, 
the Prophet is reported to have said, "Being 
economical is a half of livelihood, "9 II... That you 
leave your children wealthy is better than that you 
leave them poor, wher. eby they will beg people for 
their living. "t0 One can only. leave,, his children 
wealthy by saving for them. 
In contrast, some people lead anarchic lives which 
they justify by arguing that they are applying the 
-doctrine of "tawakkul" (trust in God) which is 
required by the religion. -, -This-attitude-seems to stem 
from misunderstanding of the doctrine itself. °A glance 
at' the Prophet's sira will,, show: clearly that -he -stored 
foodstuffs for a year- and that did. not. contravene his 
strong and profound faith , in God , and . 
His assistance. is 
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Therefore, saving good in right and proper manner, 
does not contradict the precept of Islam. On the 
contrary, the followers of Islam should give their 
full attention and should even compete between each 
other in this laudable goal, because competition in 
this field is regarded as a sort of co-operation for 
the common wellbeing and the communal prosperity as 
prescribed in the Qur'Mn itself: "Help ye one another 
unto righteousness and pious duty and help not one 
another unto sin and transgression. "12 
If the savings bank in its present condition 
grants profits to depositors for the deposited 
property according to its own way, this does not mean 
that it is the only possible way for saving property. 
There are other systems where property can be 
deposited without interests, so that those who are not 
satisfied with the present way of saving property or 
hesitate to accept the profits offered by the savings 
bank now, can willingly follow. 
It should be understood that the, savings bank does 
not., belong - to any individual or to any certain group 
or., class or even-, to the state. -But it belongs 
actually to the- society. If the profits of the 
. deposited property are left by; depositors because they 
prefer other ways, ' this means', that indirectly they do 
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help each other unto righteousness and for the 
communal wellbeing, because this form of saving will 
be transformed indirectly into various services and 
reformations which will benefit both the depositors 
and other people. IS 
2. I. itihad on Government Certificates of Investment 
Similarly, the certificate:., of investment, which 
is a new device for saving property, is actually a 
multi-purposed scheme which aims to encourage saving, 
to prevent extravagant use of property for personal 
consumption and to help the government in carrying out 
projects to serve the people in addition, to its own, 
budget, etc.. ': It does not produce' any harmful 
result, either to individuals'or to the-government who 
utilizes ' the property for national projects and 
tenders certain amount of - the profits for individuals 
as an encouragement. " 
the seventh 'conference- of the Academy of 
Islamic Research of al-Azhar which was-held in Shawwal 
1392' A. It. / September 1972` C. --E,, two', of "senior 
Azharite 'ulamA' the Mralikite. Shaykh"Yäsfn Si. iwaylim 
and'! the Hanafite "Shaykh 
'Alt al""Khafff, - presented 
their. - researches. bn - the profits of 
"savings'- banks. 'and 
government certificates of investment in -which they 
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substantiated their thews. on the lawfulness_ of the 
profits gained from both schemes. 
The results which were reached by Shaykh Suwaylim 
from his study are as follows: 
1. Receiving profits which have been obtained from 
the government certificates of investment and the 
deposits in savings b3nkS are permissible in the 
shari'a. Either the process of investment which 
leads to these profits is regarded as tacit permission 
(al-masktlt canh) or as a kind of loan or its likes..... 
2. The derivation of the above rule has been based on 
the juridical principles in such a way that it cannot 
be rejected o. mere suspicion which is not supported 
by the evidences of the shard%a. 
3. The argument which says that the above profits 
are a kind of usury is not actually based on reality 
and on the established principles. 
The view which holds that this transaction is 
-invalid, is based on an i_itihddic condition which has 
"been misapplied and therefore can : jeopardize the 
-interests of the Muslims and narrow the scope of their 
transactions. ts, 
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Shaykh 'Al! al-Khafif presented his i_1tihAdic 
research on the rule of the sham's concerning 
government certificates of investment by applying 
general juridical principles and the basic rules of 
the shari'a for transactions. After a detailed 
discussion, he came to the conclusion: 
"This is actually a new kind of contract 
which has been invented in this modern time 
and men have the right to invent whatever 
contract they think can bring about ma$laha 
for themselves. Thus, the contract, according 
to my view and iltihäd is a permissible 
contract. 11 16 
Those who ? see that the profit of government 
certificates of investment as permissible in the 
sharS'a rejected the attribution of usury from it by 
arguing that the reason for which usury is prohibited 
is unapplicable in this context. Also, they decided 
that this contract is a new kind of transaction or a 
new form of profit-sharing partnership <muýdraba). " In 
such a transaction, receiving fixed interest from the 
capital is unobjectionable, even though this would 
overrule any condition, stipulated by previous jurists 
which based on their own iitihdd and not on the 
texts. 17 
However, government certificates of investment 
actually differ from the conventional muldraba due to 
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the fact that the deposited property is not invested 
in business but in various public services and 
utilities. It also differs from the mu¢traba because 
its profit is fixed for the owner at a certain 
percentage of the capital, whereas the profit of the 
mu¢araba is indefinite. 18 Hence, this new transaction 
cannot be brought into relation with or. compared with 
the mu¢6raba as if this is the only acceptable 
transaction, whereas other forms should be rejected, 
even though they bear maýlaha for the. people. and 
facilitates their lives. 19 In sum, the reason for the 
lawfulness of government certificates of investment, 
according to Shaykh 'A1S al-Khafl: f, should be sought 
in and based on the principle of ma§laha alone, not 
its similarity to any previous. transaction. 
3. Ittihad on Insurance 
One of the most controversial issues in modern 
Islamic economic thought is the issue of insurance. 20 
The present form of insurance was not known during the 
'early period of Islam. Therefore,, -the-Muslim jurists 
those days could not make any decision on it. The 
first Muslim jurist who discussed this subject was the 
eminent Hanaf ite-j uri st , Muhammad AmS. n b. '; Umar known 
as Ibn 'Abidin (d. 1252 - A. ,, 
H. /. '. 1836 C. E. ) in his 
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famous book "Radd al-Muhtgr. Shari Tanwlr al-Aber" 
which is known as " ds iat Ibn cbd". 21 
In this discussion, Ibn 'Abidln gives an example 
of a trader who rented a vehicle to carry his goods 
outside Muslim territory. Apart from the, transport 
charges which were paid for this purpose, he also paid 
a certain payment to a person outside Islamic 
territory on the condition that the latter would 
ensure the safety of the trading property in case of 
its lose. Such a dealing was . considered unlawful: 22 
Insurance in its present form first entered the 
Muslim countries through foreign companies. Hence, it 
naturally evoked the Muslims' suspicion. As expected 
in many other i-itihadic issues, .. Muslim 'ulama' have 
different ideas regarding insurance., Many of them are 
of{,, the view that it is absolutely forbidden,, while 
others deem it as utterly,,:, lawful. But there is , also 
the third group of the, culama' who hold-the middle' 
outlook by differentiating : its . 
lawful. -, category, and 
forbidden category. Let us-now follow the arguments 
of, each group: 
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(a) The Objecting View 
Shaykh Muhammad Bukhayt al-MuýS'i, the former 
Grand Mufti of Egypt during the Ottoman regime is said 
to be the first Muslim 'slim after Ibn 'Äbidin who 
expressed his idea on the subject. 23 He was one of 
those who uncompromisingly objected to insurance and 
regard it as strictly forbidden. 
The result of a questionnaire in this regard, sent 
by a committee set up by Nadwat al-'Ulama' , Luitnow,. 
India, to the leading 'ulama' of the sub-continent of 
India, also shows that most of them are of the view 
that insurance is forbidden. 24 
Perhaps, Professor Yasuf al-Qara4awS can be 
included among those who reject the present form of 
insurance and regard it as incompatible with Islamic 
precepts. He observes that, in an insurance against 
misfortune, for instance, the company (the 
underwriter) would appropriate they whole amount. which 
has been paid by the insured when the insured's 
property was safe, but:. would =compensate: only the 
agreed amount in the ý occurrences, of damage. Such 
dealing contradicts the etiquette 'of' commercial 
transaction and point partnership. 
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Life insurance also contradicts business 
partnership because the compensation given to the 
heirs of the deceased is sometimes more than the paid 
instalments. But the insured will forfeit all the 
instalments he paid if he failed to continue paying 
the rest of them. Such at least is an invalid 
condition according to Islamic teaching. 
Mutual consent between the parties involved is 
worthless in this regard as long as the contract does 
not stand on absolute justice, i. e., is not mixed 
with risk and injury. z5 
Generally, the objection to the modern contract of 
insurance is based mainly on the following reasons: 
1. It is a wagering contract. 
2. It is mere gambling. 
3. It is of an uncertain`"nature (gharar). 
4. , Life insurance is a device, whereby. an attempt is, 
made to supersede the, Wi11 of God.. 
5. In life insurance; , =the amount'. "of premium. is 
indeterminate. 
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6. It deals with rib8 (usury). 26 
(b) The Middle View 
Among those who consider that certain kinds of 
insurance are lawful and others unlawful or forbidden 
are the Egyptian scholar, Shaykh Muhammad AbO Zahra, 
Shaykh 'Abd Allgh b. Zayd, the Head of the Canonical 
Courts and Religious Affairs in Qatar, Shaykh Ahmad 
al-Sharb, &qi, the Former Director of the Muslim Youth 
Association of Egypt and many other, 'ulamcl'. 
AbQ . 
Zahra, for instance, 'differentiates between 
life insurance and motor insurance where he sees the 
former as forbidden for it is a kind of gambling and 
the latter one as permissible. 27. Social security 
introduced by the state for workers or civil servants, 
etc..., is valid and permissible. It is a kind of 
social co-operation. 2$ 
This view is agreed , by- Shaykh 'Abd AllSh b. Zayd 
who maintains that nothing is forbidden regarding 
insurance of cars except the indefiniteness of 
injuries which might be, terrible, or might not happen 
all. But such indefiniteness is not taken into 
, account . as 
in other 
.. 
cases.., where of =; guarantee and the 
, validity of 
the guarantee of unknown matters have been 
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mentioned by the previous fugahcl'. 29 He furthermore 
argues that insurance on cars has become imperative 
nowadays insofar as most of the Arab countries refuse 
to grant driving license except for insured cars, and 
this helps to dismiss any doubt about the permissible 
status of this kind of insurance! '0 
However, according to the Shaykh, life insurance 
is forbidden because it is seen, as a new kind of 
invalid contract because of its resemblance, in 
essence and meaning, to gambling. 31 This is- due to. 
the fact that the insured pays little premiums to gain 
a massive indefinite bonus in the future which he will 
probably miss as the consequence of failure to 
complete the required premiums. 32 
According to Ahmad al-Sharbg$T, insurance 
forbidden if it is based on usury, especially because 
it bears the elements of anarchism and uncertainty 
where fraud is often committed against the insured, 
but massive profits are gained by the companies. 33 
It should 'be noted at-this juncture that . 
the ' 
Islamic Jurisprudence Council = of. the, - Muslim World 
League, - Mecca, considers ,, all modern, """,. insur-ance 
, 
transactions including..., life insurance. 'and commercial 
insurance as contrary " : 'to Islamic . 
teachings. -The' 
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Council, however, approves of co-operative 
insurance. 3" 
(c) The Pro View 
Perhaps Shaykh Muhammad 4Abduh was one of the 
earliest Muslim scholars in this century who expressed 
his opinion about insurance. In an Egyptian Journal 
of Legal Profession (Ma. iallat al-Muhsmg), No. 460, on 
, 9th afar 1319 A. H., a atwa is attributed to 'Abduh 
in which he declares that life insurance is a kind of 
sharikat al-mu araba (business partnership) and 
therefore it is permissible in the sharIC8.3s 
The late Shaykh Muhammad YUsuf MQsä, another 
distinguished scholar of al-Azhar; may also be 
included among those who" see that insurance is a 
lawful contract when he says that all types of 
insurance are a kind "of: co-operation and are helpful 
to the society. Life- insurance is beneficial to the 
insured as well as to the insurance- company and as 
such there is no harm according to the-Islamic law if 
it - is free from interest; ' that is thes. insured taking 
only what he has paid without, 'any- increase if he 
survives . 
the period of 'insurance, '" or in case' he dies, 
his heirs getting, the compensation. " This is lawful 
under Islamic law. 36 
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Professor Muhammad Nejatullah Siddiqi at King 4Abd 
Consider 
al-GAziz University, Jeddah, also -- - that insurance 
is not forbidden by the sharica. In his view, 
insurance is based on the discovery of a useful 
social-scientific principle. Like other scientific 
discoveries, it is a blessing from God. To take 
advantage of it is not only desirable, it is 
indispensable for progress of civilization. 37 
According to Professor Siddiqi again, insurance has 
nothing to do with gambling which is prohibited by 
God. It is possible to organize insurance under an 
Islamic system in such a way that it is purified from 
all incompatible elements, and it is possible to 
organize insurance without interest. 36 
Muhammad al-Bahl is "another Muslim scholar who 
defends insurance and regards all types of its 
contracts as permissible in Islam. This conclusion is 
mainly derived from 'his"-r'careful discussion of the 
reasons or legal -causes 'oný which the Islamic legal 
rules of transaction are-based. , According to him, a 
contract is valid as long as it does not contain 
elements of "_ 
fra_ua, - and injury. -39 ' On the contrary, 
any': contract - which 1. involves`-' swindling or injurious 
elements- is void' 'and thus forbidden by the ' "sharl ca. 
Riba, for -instance, is forbidden' -because it is 
injurious, - i. . e. , 
''injustice'. -'and exploitation of the 
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needs of A borrower, 40 while sale of risk (bay c al- 
gharar), i. e., the sale of something which is not 
present, is forbidden because of the possibility of 
-F-a_u_d ; which may be caused either by the indefinite 
condition of the sold object or by inability of the 
vendor to deliver it. 41 
In the case of insurance, however, such swindling 
and injurious elements do not occur. The Insured 
person in the insurance of cars, for instance, is not 
wronged if he is not paid by insurance company from 
his premiums when no accident befalls him, because he 
-agrees-with this. He does not also wrong others when 
he is indemnified, on the occurrence of accident, more 
than what he had paid, because this bonus is agreed on 
by others in the "implicit" contract with him through 
the company (underwriter). 4 2 
The same rule is applicable, to life insurance, 
where all involved parties in the contract agree, via 
insurance company or government. agency,.:, to, give a 
; person at old age or- when he is unable to. work, a 
certain proportion every, month or a certain °lump sum, 
-compatible to the, iristalments which were paid under 
his-name during the, period -of 
', insurance '- or : work. ' The 
same is the case in... the :. payment , which 
As granted to 
the" heirs of a deceased '. to. help - them'-to face the 
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circumstance of death. The insurance company is not 
wronged as well, simply because its business is 
operated according to mathematical calculations in 
such an accurate way that the risk of loss is very 
small. 43 
Professor al-Bahl goes further and maintains that 
lý 
life insurance should be encouraged because, firstly 
it promotes a kind of good and constructive co- 
operation among a group of individuals and secondly, 
it is free from any injurious and coercive element. *" 
Perhaps the most comprehensive discussion on 
insurance in the sham's is that - by Mugtafa Ah, mad al- 
Zarga', Professor of Law and Islamic Jurisprudence at 
University of Jordan. 'In a juridical conference held 
in Damascus between 15 - 20 Shawwal 1380 /1-6 April 
. 
1961, Professor al-Zargd' presented a paper on "6Aqd 
al-Ta'min wa Mawgif al-ShartGa mink" (Insurance 
Contract and the Sham's Attitude Towards It) and came 
to conclude that it is permissible'in the shari'a. 45 
Several years later, ' in the First International 
Conference of Islamic Economy- at King GAbd' al-GAzlz 
University, Jeddah in -1396/1976, -, Professor al-Zargd' 
presented another paper-: in which', he discussed other 
aspects of insurance that had not been touched upon in 
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the previous paper. Here also he reached the same 
conclusion in favour of the lawful status of all types 
of insurance. 
He eventually compiled both papers together with 
several other relevant articles that include arguments 
for and against insurance in a book entitled i am 
al-Tal min. HagSgatuh wa al-Ra' y al-Shar ci flh" 
(Insurance: Its Truth and the Sharma View on It) 
which was first published in 1984. 
Al-Zarga' observes that disagreement among legal 
experts and fugahg' on the question of insurance stems 
from the different concept of insurance adopted by 
both groups. In the view of legal experts, insurance 
is a system of co-operation and joint liability which 
leads to the lessening of the injurious consequences 
of risk and calamity. This is done by paying 
compensation to the victim from the premiums of those 
insured as a whole, whereby. the above-consequences can 
be, dispersed among all of. them instead , of 
leaving it 
be suffered by the, vict im alone. 
According to them, the aim of Islamic social and 
economic legislation is- to establisha society based 
on,,, co-operation and - reciprocal'.: responsibility. Thus 
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the contract of insurance and its system do not 
contradict this aim of Islam. 
On the other hand, insurance as conceived by the 
fugah, s' who prohibit it is a kind of gambling and 
wagering contract in which the insurance company gains 
permanent profit that is mixed with usury as an 
inseparable part of its operation. 
Owing to this difference in basic outlook, it is 
natural that the decisions of both groups are also 
. different. 46 
have been indicated -above, insurance is a 
recently invented system, about whose legal status the 
'u1am's' can only dive through iitih6d, so that 
different opinions are unavoidable. It. -is not the aim 
of this study to decide which, side=is correct on this 
-issue. However, it is clear - that, -_ insurance, as a 
modern transaction, can only be justifiedtby employing 
i_itihad for the sake of reformation. In this regard, 
the argument of those who defend insurance, justify 
its legitimacy and -reject;: the,? opponents' suspicions 
around it are quite -interesting.,, Although these 
arguments have been,, disputed by -many. -, 
Gu1ama' - they 
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indicate a serious attempt by some Muslim thinkers to 
employ reformist i. ltihad with regard to a modern 
problem. Therefore, it seems appropriate to give here 
the summary of some more arguments of the proponents 
which perhaps can help us to get a clearer picture of 
this iitihSdic attempt: 
I. Insurance is not a kind of gambling because 
gambling is based on luck and thus it leads, as the 
Qur'an says, to "enmity and hatred and turns people 
of 
away from remembrance 4God and His worship. "47 It also 
paralyzes intellectual and economic productivity. 
This has nothing to do with insurance which has been 
introduced on the basis of co-operation and joint- 
responsibility to lessen the suffering caused by an 
accident. Furthermore, -insurance is a commutative 
contract which is beneficial to both sides in terms 
that the underwriter (the, insurance company) gaining 
profit, while the insured acquires security before the 
occurrence of loss and compensation after its 
occurrence. Such a compensation is "unobtainable in 
gambling as nothing isýgained by the loser. from the 
winner's profit. 4'8 
2. : Insurance is 'not a kind of wagering because the 
latter has no relation with the indemnification 
against the consequences of. risk' which Jeopardize 
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economic activity. Also wagering does not grant 
security to anybody as in the contract of insurance. 49 
3. Life insurance is not a device to override the 
power of God or to supersede His Will, for it does not 
guarantee the non-occurrence of an event, but just 
indemnifies the insured against the consequences of 
specific event or risk. It is actually a kind of co- 
operative movement to diminish the loss resulting from 
a certain event and is supported by the Qur'änic verse 
which says, 
, 
"Help ye one another unto righteousness 
and pious duty, But help not one another unto sin and 
transgression. "s° Death is, no doubt, -a calamity 
according to the Qur'. nSt and therefore, measures may 
be taken to lessen the seriousness of its consequences 
.. 
by mutual help and assistance. SZ " 
4., " Insurance does not contain any risky element 
(a a ). s3 The real- natureof Sharar is ' pictured 
vividly in several ahädith-'in " which the Prophet 
forbids selling""things "that have indefinite results 
such as foetus in the womb . of" animal, 54 fruits before 
-their benefit. is evident,, 55 foodstuff before the 
, -seller 
receives it, 5e fish ink vendor's net or wild 
animals in, hunter' s: snare.. 6?. 
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Evidently the prohibition of this kind of sale is 
due to its indefinite result, i. e., the seller is not 
sure that he will be able to deliver the goods for 
which he receives payments. 
However, the speculative and risky element within 
natural limits can hardly be avoided in any human 
transaction. Thus we understand that the prohibited 
gharar is only the excessive or the repugnant kind of 
it where the contract becomes a mere gambling which 
relies on absolute luck in profit and loss. 
The above criterion of arar cannot be applied in 
any way to insurance. The probable element is 
available only in respect to the underwriter, since he 
is bound to compensate the insured if the defined risk 
takes place, but does not pay anything if such risk 
does not happen. Even this probability is only with 
regard to every insurance contract separately, not to 
the all the contracts run by the underwriter or to the 
insurance system per se., xbecause°. the system has been 
set up on statistical basis which-normally calculates 
the element of probability..,: ý.. 
Yet even this probability does not exist in 
fý 
relation- to the insured because; the real objective of 
insurance is to provide -security for the insured 
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against certain danger and this security is obtained 
by the insured at the very moment when the contract is 
registered and not conditional on the occurrence of 
the danger afterwards. 58 
5. The indefiniteness in life insurance in the sense 
that the insured does not know how much the premiums 
he pays will amount to until his death is baseless. 
The Hanafite jurists, it is to be noted, make a 
distinction between the indefiniteness which leads to 
complications and renders the contract unenforceable 
and that which does not affect the enforcement. For 
nt er of 
instance, selling an indefinite Asheep out of a herd is 
invalid, because this hinders the enforcement of the 
contract where the seller wants to surrender the 
minimum and the buyer wants to take the maximum. On 
kas 
the other hand, if a person settled all his 
obligations towards someone else without identifying 
their quality and quantity, the settlement is valid 
for the reason that it does not create any 
misunderstanding. Likewise, ' indefinite premiums in 
life insurance are valid for' the amount of each 
instalment when paid becomes known`and'so is the total 
amount of all instalments. 59 
5., Insurance as a legal" system does not necessarily 
a 
deal with interest, because this is only modus 
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operandi which is not an inseparable part of the 
system itself. Thus it should not affect our 
judgement on insurance as a legitimate system. '° 
The juridical battle concerning insurance is still 
going on today cirLd each group has been trying hard 
to justify j+S. stance. 
In fact, the ma! 21aha of the Muslim community is 
the real objective which every group has been 
insisting to preserve. Those who defend insurance 
look' at. it as a useful scheme in, which an individual's 
properties and belongings can be safeguarded against 
loss and misfortune, while those who object it see it 
as a bait or a skilful trick to,, exploit people's 
possessions. 
ý.... ý ,ýý.. 
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operation is. opposed, to Islamic precept according to 
any Muslim scholars,, this does not, mean that Islam 
rejects. the idea.. -of. insurance itself.., It , may 
possible that. insurance. can, be operated . 
in other ways 
transactional 
principles and moral, _, values: 
'. 
that.. do not. contravene-, Islamic . 
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A Islamic system, is supposed to insure its 
followers and those who are under its protection; 
whether through joint-responsibility by members of the 
society among themselves or through government and 
public treasury. The sharl-s provides insurance for 
individuals against accidents as it also provides 
necessary assistance to overcome the consequences of 
death and calamity. The al-szh5rimin' s share in zakät 
fundsbt is one of the sources which, according to some 
mufassirtn, can be exploited for this purpose. 62 
On the practical side, the initiative to establish 
the Islamic Insurance Company on a co-operative basis 
was taken by the Faisal Islamic Bank of Sudan in 1979 
and within a span of five years, several branches were 
also established in Saudi Arabia. With the exception 
of Life Insurance, there are various kinds of business 
dealt by the Company including'Marine Cargo Insurance, 
Aviation, Fire & Burglary, Personal Accident and so 
on. There are two separate,. and distinct accounts 
maintained by the company: I one-. a- policy-holders' 
account and the otherýa share-holders' account. The 
policy-holders' accounts are,. created with- all their 
contributions in consideration. -of. insurance protection 
and debited claims.:. The surplus after the 
establishment, of necessary4,. reserves is distributed 
among the policyholders 'in proportion 'to' their paid 
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contributions. Income derived from investment of the 
share capital alone is credited to the share-holders' 
accounts. 6 
II. IJTIHAD IN POLITICS 
Politics in Islam is an area which has not only 
witnessed prolonged and interminable disputes and 
controversies, but also blood-shed and civil strives. 
In the twentieth century, political topics such as' 
the relationship between Islam and state, the concept 
of Islamic political authority, the institution of 
khil8fa and its necessity, etc., are subjects on which 
hundreds of books and periodicals have been 
published. 
The cause behind these disputes and controversies 
is hidden in the fact that the texts do not provide a 
clear-cut definition of the Islamic political 
structure, but lay down only its general features and 
broad characteristics by mentioning several principles 
which are required for its existence, such as s ara 
(mutual consultation), justice, the rulers' 
responsibility, public rights, etc. Hence, the 
opportunity to exercise i. itihdd this field is 
indeed . ample. 
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1. The Khil fa in Islam 
The Islamic political structure has conveniently 
been referred by many Muslim scholars to the 
institution of khildfa (the caliphate) which was 
historically a long series of the successive 
governmental authorities commencing immediately after 
the death of Prophet Muhammad until the ruin of the 
Ottoman Empire at the beginning of this twentieth 
century. 
But what does the word "khilafa" really mean? 
It seems that those who have discussed the subject 
have visualized it from different stand-points and 
used the term to signify different meanings. . 
Some of 
them have " viewed the subject , 
from its theoretical 
angle and hold' that this institution is necessary in 
Islam as well as it is a: religious requirement 
according to the consensus of the 'ulama' from the 
early days of Islamic history. 64 
The definitions of the khilafa itself, as given by 
previous Muslim scholars have usually been utilized to 
consolidate this idea., For . instance, 4al-Mawardf <d. 
: 450. A. H. ) defines -it, -, as, _t-, 
"The deputyship of the 
prophethood in safeguarding' the religion and 
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administrating the world. 1165 Similar to this is Ibn 
KhaldOn's definition which says, "The khiläfa is that 
to bring mankind to act with accordance to the 
regulations of the shari'a in their sacred and profane 
affairs... 11 66 
Such'an outlook seems to imply that the khilafa is 
any system that implements the shari'a or, in other 
words, it is one which is committed to the shari'a. 
On the other- hand, there is another group of 
scholars who have seen the issue from its historical 
perspective. In certain periods this institution was 
represented in the form of Rightly Guided Khilafa as 
in the periods of the First Four Caliphs and also in 
the -period of 'Umar b. 'Abd al- 'Aziz. But in some 
other periods, it was no more than despotic monarchy 
which was characterized by tyrannical and coercive 
authority, even though the title of the khildfa and 
its symbols were still used. This made one of those 
. scholars describe it as a tragedy which has befallen 
Islam and the Muslims and a source of mischief and 
wickedness. e7 
The prolonged polemic around the Ottoman Caliphate 
. is one of the recent examples 
which can be taken to 
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illustrate the scholars' confusion of the various 
meanings of the khildfa. 
Those who defended it had in their minds the 
following pictures of "the Sick Man of Europe": 
(a) It was a ruling system that had its influence and 
authority on the Muslim community, surpassing 
geographical and national boundaries. 
<b) It was a government that proclaimed its commitment 
to the sharl'a and tried its best to apply the rules 
of the shari'a on the people. 
(c> It was, at the end, the bastion that protected the 
Muslims against the European political, military and 
ideological onslaught. '' 
On the other hand, those who tried to abolish it, 
or at least, did not see any great harm in its 
abolition were motivated by the notion that the 
. Ottoman Caliphate69 in its last days was not any 
longer the true manifestation of. the Islamic political 
philosophy. Süa justice and ruler's responsibility 
towards the ruled had disappeared. There were also 
shortcomings on its part in social and -ideological 
aspects. It was also incapable of filling the gaps 
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and safeguarding people's interests beside it had no 
ambitions in education and civilization. For these 
reasons the Caliphate was no longer capable of 
upholding the banner of Islam, speaking in its name 
and confronting various dangers which were threatening 
the Islamic nation. 70 Even some ardent defenders of 
the khiläfa acknowledge that the Ottoman Caliphate was 
not the khilafa in the real sense of the word as 
. required by Islam. 71 
Therefore, there seems to be no rational reason 
for adhering to the literal edifice of the khilafa, 
because what should be considered, as rightly 
maintained by the 'ulama'. is purposes and meanings, 
not words and structures. It should be noted in this 
connection that the term "k iläfa when it was first 
introduced during AbQ Bakr's period, was just an 
expression of the successive Muslim ruling-authorities 
after the Prophet. It ` was. ' not in any way an 
expression of a political system with-its complete 
features and decisive characteristic. '' This is why the 
method of nominating the' head ofý'state,. which is one 
of'-* the essential elements in any` ruling system, was 
different and not conducted constantly in a definite 
manner throughout the reigns of the Four Pious 
Caliphs, let alone in' the periods of those who came 
after them. 72 . 
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Acknowledging this fact, a", contemporary 
Muslim author:, observes that the Islamic political 
structure which was established in the first era of 
Islam was actually not a part of the sharir-a, but it 
was rather an institution that was regarded by the 
Muslims as capable of fulfilling the requirements of 
life at their time. The Muslims in any society and in 
any period have the right to establish Islamic 
government in whatever form they deem suitable for 
their times and circumstances. If the first Islamic 
institutions of finance, military, administration, 
etc., were altered and modified by the Muslims 
according to the requirements of life, nothing stands 
in their way to make the same alteration and 
modification regarding the shape of government or the 
khilSfa. 'a 
So what should be done by the Muslims now is not 
to re-establish the khilafa"as it was in its last 
periods, but rather to restore its essence as required 
by the shari'a behind the establishment. of such a 
system. It should also be modernized to suit the 
developments of the modern world. 7' 
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2. The Islamic Political System and Democracy 
Apart from the issue of the khil9fa, there are 
several other fundamental issues which need to be 
studied by the Muslim scholars in order to find out 
suitable solutions which will secure benefits for 
Muslim community at large. 
The political aspect of Islam is indeed 
complicated one, especially with regard to the modern 
times where the world has become small and the 
relationship among nations has become interlocked. In 
such a situation, accuracy in iitihdd is extremely 
important, otherwise the consequence of erroneous or 
inaccurate i. ltihad will be grievous. 
Moreover,. the diffusion of western ideologies and 
political thought has added, as it seems, to the 
obscurity and complication of the matter in such a 
manner- that some writers think that. the Islamic 
political. ' structure is similar to one. - of. those 
prevalent trends. 
If the Islamic. political structure has frequently 
been described by- non-MusltM writers'. as theocratic, 
autocratic or even absolute monarchic, 7s some. contem-. 
porary Muslim writers-tend-to claim it as democrati. c. ' 
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This is probably because democracy is the most 
appealing system of politics in the modern age in 
addition to its similarity with some aspects in the 
Islamic polity, especially to the principle of Qra 
without which a political authority cannot be defined 
as a truly Islamic one. 
Muhammad 'Abduh and his disciple Muhammad Rashid 
Riod were strong advocates of democracy in their 
commentary on the Qur'an (TafsSr al-ManSr) and in 
their articles in al-ManSr monthly. Mawdüd! in the 
Indian-Pakistani Sub-Continent, first advocated that 
shflr& for the ruler was just to provide him with 
different opinions, which he has no obligation to 
follow whatever the number of its supporters may be. 
Later he (Mawdüdi) stated that shQrg should be binding 
on the ruler. 76 
Muslim jurists have laid down several requirements 
regarding soa» -based on the precedents in the 
periods of the Prophet and the Guided Caliphs. In 
brief they are as follows: 
First: It is' incumbent on Muslim rulers, to 
consult the Muslims, because if the Prophet himself, 
who, did not . speak. out of 
his own desire, was enjoined 
by : God to 'consult his followers, it- is more 
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appropriate that other Muslim rulers should be bound 
by the same injunction. 
Second: ShOra should be established within the 
framework of the general underlying principles in the 
Qur' do and the sunna. Hence, shorn aims to seek the 
ever-changing interests of the Muslims but on the 
basis of the general and permanent principles on which 
Islam is built. This is actually a unique 
characteristic of the Islamic s Qrä which 
distinguishes it completely from the parliamentary 
democracy. 
Third: The required conditions for the 
participants of shQrg differ according toAdifferent 
nature ofA issues. (a) If the proposed issue is 
referred to an i_itihad for the purpose of identifying 
the lawful and unlawful rule of the sham Ga, such 
issue cannot be tackled except by those who have 
acquired the pre-requisites of i. itihSd. (b). In an 
issue which related to the choice of- a caliph, the 
Muslims are categorized into two different categories: 
The first category constitutes a group. of personages 
known as Ahl al-Hall we al--'A! d (lit:. those who bind 
d 
and loose) who must, be capable, of nominatingnsuitable 
candidate, - for the "post of- the caliphate; ' while the 
second category is the rest of the Muslims who will 
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give their ba 4a or pledge of allegiance to the 
nominee. (C) If the proposed issue is not related to 
the above two aspects, every honest Muslim is entitled 
to participate in the s or . 7e 
These regulations, as has been indicated above, 
have been derived by the fugaha' from precedents'which 
took place during the periods of the Prophet and the 
Guided Caliphs because, there is no detailed and 
concrete instruction provided by Islam in this 
respect. 79 Thus, soS was carried out during those 
early periods of Islam in an disorganized manner 
inasmuch as no regulation was made regarding, for 
instance, the place, the participants, etc.. Normally 
it was performed in the mosque after congregational 
prayer and participated in by those. who .. attended- the 
prayer. For this reason, it is difficult to decide 
whether s Ora is binding or not. Logically,. ýa caliph 
is bound to accept the opinion of. the majority, but he 
is also allowed to rely on his personal discretion. 
An instance at hand is Abo Bakr's resolution to 
declare war against apostates in his reign which 
apparently overrode the agreement achieved- by the 
Muslims. But leaving such a veto in the hand' of a 
caliph may, render the constitution valueless i. f the 
.. leadership is held. by, an, unsuitable: person. 80 
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With regard to democracy, it can be defined as: 
form of government where the right of making 
decisionS is exercised by the people directly or 
indirectly through representatives chosen by and 
responsible to them. *' 
Thus the starting point in the democratic system 
is that the right to make political decisions rests 
with the people. But since the whole people cannot be 
gathered in one venue, they choose their 
representatives to exercise the authority in their 
names and for their interests through the process of 
periodical free election. This is called "the 
Representative Democracy. " 
Normally, in the present system of democracy, no 
restriction is imposed on parliament in respect of 
legislative function except for the few restrictions 
which have been mentioned explicitly in the 
constitution. However, in order to legislate 
something, a parliament' has to follow certain 
procedure. For instance, it should gain popular 
support from its members as well as the approval by 
the head of state, etc. e2 
Some -Muslims decline to accept democracy-because 
. 
they understand that' in such 'a system, sovereignty is. 
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vested in the people, whereas according to Islam, such 
a power belongs to God alone since God is the Real 
Lawgiver and authority of absolute legislation is 
vested in Him. °3 
According to the Islamic political theory, the 
people's authority is not absolute as inAdemocratic 
system, but it is bound by the shartc-a. Therefore it 
can only be exercised within this divine law which is 
contained in the Qur'an and the sunna. If the will of 
the community is recognized in Islam, as one'of legal 
sources, it is conceived that this will should be 
based, in one way or another, on the Qur', Sn and the 
sunna. e" 
Thus, the Islamic government is not authorized, 
for instance, to decide the criteria of moral virtues 
and vices, as democracy might do, for such criteria 
have only been decided by the shari'a- to which men 
should abide. 136, This also implies that the Islamic 
government is not entitled to make any alteration to 
what has explicitly legislated by God in the 
shartGa. a6 
Another basic. difference between democracy and'the. 
Islamic political system is that: what is termed as 
"the people", in modern democracy are those who-live in 
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a certain geographical boundary where they are joined 
together by the bounds of blood, race, language and 
custom. This means that democracy is associated with 
nationalistic notion. By contrast, the people in 
Islam originally are unified only by the same 
religious belief; which means that everyone who adopts 
Islam, irrespective of his race, colour or country, 
automatically becomes a member in the Islamic state; 
though this does not prevent the existence. of regional 
or national circles within this universal framework 
for organizational purpose or for the purpose of 
achieving national interests which does not contradict 
the universal interests of the Muslim community. 67 
Differences also appear in the objectives of both 
systems. Democracy has material and, worldly 
objectives. It aims to secure happiness for a certain 
nation or people in this world by such things as 
increasing the wealth, raising salaries or to wining 
wars, whereas the political system of Islam, beside 
comprising these worldly goals has also spiritual 
objectives. ee 
Theoretically, it is possible to maintain that 
" Islam has its=own system of government which differs, 
in one way or another, from other systems; But 
employing i. itihed about a system from. its theoretical 
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side only will be less fruitful due to the fact that 
theory alone will not be able to produce an effective 
solution to any problem that is being faced by a 
community. The theoretical or conceptual side of any 
system is actually the idealism that is being 
cherished by its proponents and upholders, whereas its 
application has always offered approximations to the 
ideal concept. History has proven that the 
application of a system has not just always failed to 
achieve its ideal target, but has sometimes been 
diverted from its original course to produce only the 
adverse result. Such a phenomenon is noticeable in 
every system including the "Islamic" khilafa itself as 
has been indicated above. So it would be better if 
'ulama '' s i_itihMd can be directed towards the 
application of the Islamic political philosophy into 
the real world. 
Bitter memories about the past conditions that the 
Muslims experienced under autocratic regimes may be 
sufficient to drive away the. wishful thinking from 
their minds as, for example, to have "just autocratic 
rulers". It should be noted that almost all Muslim 
reformers have denounced autocracy, to the extent that 
one of them has attributed to it all miseries that 
have. been suffered by men. °9 
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It would seem appropriate for Muslim people to 
share the experience of other communities, so that the 
Islamic political theory will be actualized in a more 
successful manner in the light of this joint- 
experience. 
The democratic system came about by a process of 
trial and error. But experience that has been 
acquired through a long and consistent application of 
the system has often been useful to overcome its 
defects and defaults; so much so that improvements 
have been continuously made. Further, the advocates 
of democracy have opposed and have tried to avoid a 
parliamentary dictatorship or dictatorship of the 
political majority. 90 
Probably : democracy is not the . best political' 
system that can be achieved by men, but comparatively 
it is the.; best among all the prevalent. systems of 
government that are being operated in the contemporary 
world. And, comparatively also, it would seem to be 
the nearest system to the. Islamic one, especially with 
regard to its policies of political equality, "' 
responsible government,... individual... freedom, °2 and 
separation. between-legislative,., judicial"and executive 
. authorities. 
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Regarding some aspects of democracy that might 
contradict the Islamic principles, they can be 
overcome by incorporating a provision in the 
constitution which states explicitly about the 
invalidity of any legislation that is incompatible 
with the general rules of the shari'a. It would be 
sufficient for this purpose to set up a council of 
distinguished 'ulamä' to whom all legislations must be 
referred before being passed by parliament. 93 
III. ITTIHAD ABOUT SOCIAL LIFE: 
THE STATUS OF MUSLIM WOMEN IN SOCIETY 
There are a great many new" issues that have 
emerged in the social life of the Muslim community in 
the modern age which have drawn the attention of the 
6ulama'. One of these issues is the the social status 
of Muslim women and their role in society. 
1. Women's Status in Islam 
Woman has been elevated in Islam to a very 
prestigious position where she has enjoyed a lot of 
human rights that 'probably had not been secured for 
her in preceding civilizations. 94 
.. 
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-M The Qur'an states this fact clearly in 
the following verse: 
"0 mankind! Be careful of your duty to your 
Lord Who created you from a single soul and 
from it created its mate and from them twin 
hath spread abroad a multitude of men and 
women. "9S 
The same fact can also be understood from a 
badTth which says that, "Women are the counterparts 
of men. "9 6 
Equality between both sexes is mentioned also 
unambiguously by the Qur' an in reference to reward of 
good actions and punishment of bad actions in 
hereafter life such as: 
"Their Lord hath heard them (and He saith): 
Lo! I suffer not the work of any worker, 
male and female, to be lost. Ye proceed one 
from another. "9 7 
And regarding matrimonial relationship, the Qur'dn 
stresses that: 
"The rights of the wives (with regard to 
their husbands) are equal to the (husbands') 
rights with regard to them. "96 
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The leadership of man in the family is due to the 
moral and material responsibilities that he is 
required to bear and should not be taken as a 
privilege. The Qur'an is very clear in this respect 
when it states that: 
"Men shall take full care of women. with the 
bounties which God has bestowed more 
abundantly on the former than on the latter, 
and with what they spend out of their 
possessions (on women whom they are 
responsible for). "99 
The pagan Arabs in pre-Islamic era used to commit 
infanticide by burying alive their baby girls 
This pra c4i ce - 
is depicted and condemned by the Qur'dn. 100 
With' the emergence of Islam this sad spectacle 
disappeared totally and was followed by a tremendous 
change in favour of women's dignity. Under the 
patronage of Islam woman was supposed to be treated in 
a respectful manner in every stage of her life. She 
is to be honoured during her childhood, then as a-wife 
and during her old age. Bringing them up and 
educating them properly will lead someone to 
paradise. 101 Matrimonial life should be based on 
mutual ' love and `mercy, 1,2 and treating wife with fair 
treatment is regarded as a ,. part of the woman's rights 
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that a husband is required to fulfil as a religious 
obligation. 103 The Prophet is reported to have 
described the one who treats his wife excellently as 
the best believer, lu" while a pious wife is described 
by him as the best pleasure for a husband in this 
world. 10s 
If a woman stayed married to her husband until his 
death, she also inherited part of his property. While 
her share was less than her children's, she was 
assured of being supported by her sons in widowhood. 
By the same line of reasoning, her inheritance from 
her father was half that of her brother's. Her 
husband supported her, whereas her brother had to 
support his wife. 106 
Woman enjoys even more venerated position during 
her old age as prescribed in many Qur-' anic verses and 
eh dith. 107 
2. " Woman's Position in Islamic History 
Women played a conspicuous role in Islamic 
history. The services that some of them rendered to 
the cause- of their religion and community have been 
recorded, in, -Islamic 
history and: have always been 
looked at:. with respect, and pride. 
446 
The first person who believed the Prophet's claim 
of messengership and supported his struggle was his 
own wife, Khadija bt. Khuwaylid. It was her generous 
support and sympathy that always helped to relieve the 
difficult task of her husband and mitigate his grief 
for the opposition to his da'wa at that oppressive 
stage of Islamic history. 108 
If Khadtja gained her reputation as the first 
person who believed and supported the Prophet, 
Sumayya, mother of 'Amm9r b. Yesir has been recorded 
by Muslim historian as the first martyr in Islam. 109 
There are a number of ah_ dith which tell us 
unequivocally about the fact that Muslim women during 
the time of the Prophet took an active part on 
battle-fields especially by supplying water and 
nursing the injured fighters. 110 
Perhaps Nasiba bt. KaGb who was also known as Umm 
GAmara al-Angäriyya can be taken as an example" which 
shows clearly that Muslim women during the Prophetic 
era were really involved in various fields of public 
activity. Naslba was among the seventy-five Medinan 
people who gave'=their pledge of allegiance to - the 
Prophet in al-Bay cý a1-GAgaba. iII She even 'entered 
directly into the battles of Uh_ýudl12 and al-Yamsma in 
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which she was badly wounded. 113 Besides, she also 
narrated several ahadith. it4 
Of course in discussing such a subject, one cannot 
ignore the Prophet's young wife, 'A'isha who was 
probably the most prominent figure in this respect. 
She was one of those from whom the cahäba transmitted 
a considerable ah dith and used to learn their 
religion. its She also accompanied the Prophet in the 
battle of UUhud and in certain other military 
expeditions. tte GA' isha' s involvement in political 
and military affairs continued after the death her 
husband. tt? 
These instances of the Muslim women's 
participation in public life during the Prophet's era 
have been cited to show that'the efforts to reform the 
. deteriorating conditions 6f Muslim women are not being 
launched in this century without religious and 
historical bases. In fact; 
*, 
in later generations also 
evidence can still be sought to prove that many Muslim 
women played influential roles in public life. 
Khuzayran, mother of the 'Abbäside famous Caliph, 
HarQn al-Rashid (786 . 809 H. ), his shrewd wife, 
Zubaydatt8 and . Shajarat al-Durr, - the powerful'slave- 
girl. of ' al-Malik al'-$ýlih. 
: of 
the AyyQbide" dynasty 
(13th century) siv are'..., '' re .. just a" few., of. " female 
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personalities whose names have been enshrined in 
Muslim history. 11 
_S1 OJd be p&in1t that such 
personalities should not be taken as the real 
representatives of the Islamic social norm -because- 
of etq controversies that involved the lives of the 
royal families in those periods. 
The Deterioration of the Status of Muslim Women 
Islam cannot be held responsible for the 
deterioration of the status of Muslim women in the 
later periods, simply because the occurrence of such a 
phenomenon has not been the result of the 
implementation of its doctrines. Many Islamic social 
orders have been renounced by the followers of Islam 
for a long time. The general backwardness of the 
Muslim world in recent centuries has affected almost 
all spheres of their lives. Since they are an organic 
part of the decadent society, women are certainly not 
exceptional in this respect. On the contrary, they 
have been more vulnerable to this epidemic. 
But sometimes Islam, is wrongly forced to bear 
responsibility for a historical heritage that is alien 
to its nature. It is commonly known that sometimes 
custom and tradition supersede the religion in 
dominating the life of individuals and societies. In 
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matters concerning Muslim women, this phenomenon has 
appeared in many aspects. The harem system is indeed 
a glaring instance of such a phenomenon where female- 
folks were kept in homes in almost absolute seclusion 
from the outside world. 
During the Ottoman era, sexual segregation was 
enforced in the cities with the convert's zeal. The 
palaces segregated women in harems guarded by eunuchs. 
Edicts were issued periodically well into the 
nineteenth century, specifying the type of veil and 
garment to be worn by women outside their homes. 
Finally women were banned from certain shops and areas 
of the city, ostensibly to discourage prostitution. 
Nor were they permitted to walk or ride with men, not 
even with their fathers and sons. 12° 
Ironically, some Gulama' have tried to defend such 
a detrimental condition and deem it as an Islamic 
injunction on the subject. tzt For this they have 
often quoted a Qur' anic verse in sGrat al-ahzgb that 
was specifically addressed to the wives of the Prophet 
because of their special situation. This opinion will 
be discussed after. 
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I_itihad to Reform the Condition of Muslim Women 
Since woman form an integral part of society, 
their conditions must be included in the general 
programme of any social reformation. If the condition 
of women is ignored, such a reformation will be 
useless and will end in failure. Hence, in his 
reformist efforts, Muhammad 'Abduh gives due attention 
to the conditions of Muslim women. According to 
'Abduh, the degradation of Muslim women in the recent 
centuries lies partly in misunderstanding of the 
sharica attitude towards the relationship between man 
and woman and partly in application of alien doctrines 
that have wrongly been presumed to be the Islamic 
ones. fAbduh holds that men's view towards women in 
reality as well as in certain family laws, can, be 
considered as a reversion to the ignorant attitude 
from which women were already emancipated by Islam. 122 
Interestingly, 'Abduh does not separate the 
problems of family from other problems that the 
Muslims have been facing, because a family, as he 
observes, is not but a brick in the whole building of 
the community. If families are sound, the community 
which has been built up from families, is also sound. 
The one who has no family has no community, because 
the sense of mutual sympathy and the spirit of co- 
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operation have reached their highest points in the 
relationship between parents and children and then 
between all relatives. Hence, a corrupted person who 
is useless to his family cannot be expected to be 
beneficial to other people. 123 
However, GAbduh's efforts to reform the condition 
of Muslim women were concentrated mostly on the 
conjugal relationship in family life; such as the 
rights and responsibilities of husband and wife, 
divorce, particularly in restricting the husband's 
right in it in order to avoid injurious consequences, 
the issues of polygamy, etc. 124 In all of these 
spheres, 'Abduh's i. itihadic endeavours are displayed. 
A more drastic and comprehensive scheme to reform 
the conditions of Muslim women was advocated by one of 
'Abduh's Egyptian disciples, Qasim Amtn (1865 - 1908) 
who published two books on the subject: Tahrtr al- 
Marla (Woman Emancipation) and al-Marla al-Jadtda (the 
New Woman). 
Like 'Abduh, Amin sees that the degradation of 
Muslim people begins in the family. He argues that 
the real cause, of decay is the disappearance of the 
social virtues, of "moral strength"; and the cause of 
that is ignorance of the true sciences from. which 
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alone can be derived the laws of human happiness. The 
ignorance begins in the family. The relations of man 
and woman, of mother and child, are the basis of 
society; the virtues which exist in the family will 
exist in the nation. The work of women in society is 
to form the morals of the nation! t25 
Amin urges that the position of women should be 
improved through education. But he does not suggest 
that women should 'be as highly educated as men, but at 
least they should have elementary 'schooling if they 
were to manage their households properly and play 
their part in society-126 
Speaking against the seclusion of women, Amin 
remarks that 'there is no doubt that seclusion is 
socially harmful; it prevents women from becoming 
"complete beings", for a. women is only complete "if 
she disposes of-herself and enjoys the freedom granted 
by the sharl6a and by nature alike, and if her 
potentialities are developed to the highest 
degree. 11127 Seclusion is thus socially harmful, but 
it is also bad in itself. It. rest on lack of trust. 
Men do not respect women, they shut them up because 
they do not regard them as entirely human: "Man has- 
stripped woman. '. of her human attributes 'and has 
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confined her to one office only, which is that he 
should enjoy her body. "128 
In adopting such a drastic view, Qasim Amtn was 
probably motivated by the sense of inferiority which 
he might have regarding his own (Islamic) culture vis 
av is the modern Western one. 129 
Amin' s premise in this respect seems to conform 
to the principles for i. itihad. According to him, 
where there is no text or a text which can be 
interpreted in different ways, then one must choose 
among alternatives in the light of social welfare. In 
such cases, traditional rules and interpretations are 
not sacred; they are purely human customs embedded in 
religion, and they change from time to time and even 
from one Muslim People to another. 130 
Iitih, Sd About the Role of Muslim Women in the 
Contemporary World 
As has been indicated above, those who try to 
restrict women's activities to the household duties 
cannot find any textual evidence to support their 
stance except the Qur'3nic verse, "And stay in your 
houses", t3t ignoring the fact that the injunction is 
restricted only to the Prophet's wives for their 
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special situation132 which was indicated explicitly in 
the preceding verse: "0 wives of the Prophet! You 
are not like any of the (other) women. "133 
The generalization of such a command to encompass 
other women is also denied by an abundance of 
historical evidence, some of which have already been 
quoted above, The existence of other instructions in 
the verse that can commonly be applied to all Muslim 
women; such as the injunction to fear God, to be 
righteous, to offer prayers, to pay zakat, etc., does 
not change the specific nature of the injunction as 
some might suggest, 134 because these instructions are 
commonly prescribed in other places also (in the 
Qur'an and the sunna) and can be taken here as more 
emphatic requirements on the Prophet's wives for the 
very reason of their special position. 
As a natural consequence of such a view, a group 
of fugaha' have restricted women from all 
opportunities. She has been locked up in the house, 
hiiiib has been imposed on her and she has only been 
able to practise her financial rights through a 
representative. Those fugahä' have furthermore 
presumed that the women's participating in battle- 
fields has already been abrogated' in spite of"the 
fact that Muslim women continued to take part in 
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Islamic conquests after the death of the Prophet. In 
justifying such a restriction, those fugaha' resort to 
the principle of sadd al-dharg' ici. e-, in order to 
avoid temptation in our corrupted period! Such a 
restriction might be equally applied to men! 
This attitude seems to arise out of the social 
and historical circumstances of certain Muslims at a 
certain period. Therefore, it should be attributed to 
that period without-involving Islam in something which 
appears to be alien'to its own nature. t35 
This means that a muitahid should always endeavour 
to sift out the true Islamic doctrines from historical 
accretions, otherwise an accurate iitih8d can hardly 
be reached. 
Another fundamental-reason that has caused certain 
'u1ama' to express their fear and caution about Muslim 
women's direct involvement in outside activities is 
what they have perceived as the negative consequences 
ql, L 
ofn women 1) movement in our time, especially 
in the West where this-movement was pioneered. 
One of 'these negative consequences is the 
dissolution-of the family whereby many, parents seem to 
have lost authority. in directing their children. When 
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4kc- 
nfamily has been brought to ruin in this way, the youth 
are without proper guidance. This family's break-down 
are also seem to have been accompanied by what is 
termed as "the sexual revolution" which has led to a 
proliferation of pornography in literature, films and 
exhibitions. 136 
In this connection, we should differentiate 
between Islam and oriental or occidental traditions. 
If the oriental tradition is always being accused by 
some modernist Muslim thinkers and other like-minded 
people of being responsible for the backwardness of 
women, there is no reason why the occidental tradition 
should be freed from responsibility for the moral 
degradation of women. In short, in quest of an 
Islamic rule, no other tradition need necessarily be 
adopted. With this in mind, perhaps the 'ulama' will 
be able to tackle this issue in a more rational way 
and will base their i. itihäds in such a case willingly 
on the maZlaha of the Muslim people, for no community 
will prosper and attain its respectful position 
amongst the modern and civilized nations while a half 
of its population is paralyzed and totally dependent 
on the another half. This problem cannot be solved 
without considering the role of women in the society 
and their active participation in shouldering . its 
multifarious functions and responsibilities. 
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This requirements of the modern age demand women's 
involvement in certain public works and activities. 
Take, for instance, the specialization in obstetrics 
and gynaecology. Muslim women's involvement in this 
field is very limited, while Muslim society is in great 
need of it. Male specialists in this field have often 
been regarded by faithful Muslims as an inappropriate. 
If the Muslim in such circumstances has recourse to 
juridical "justifications" such as al-¢arorat tubih 
al-mah Qrat (necessities make the forbidden things 
allowable) and al-mashagga ta. ilib al-taysTr (hardship 
begets facility), they are also aware that this- is a 
temporary solution only, because the state. of ! jar%3ra 
must be terminated as soon as it can be overcome. 
Muslims are obliged religiously to find. their "way 
out" of this problem, otherwise the whole community 
will be accountable for this shortcoming. ' It would 
seem that there was no other way for the Muslims-to 
fill this gap except by allowing their women to 
qualify themselves 
. 
for this purpose and then 
participate directly in this important profession. 
A Muslim woman is not prohibited by the sharf'a 
from exercising public job if she needs to and if 
there is nothing that. can spoil her conduct and 
. chastity. 
Some fugaha' have even maintained that 
Muslim woman is obliged to specialize in a public 
458 
profession it required by the community. 197 A husband 
has no right to prevent his wife from going out to 
exercise a profession that she is required to fulfil 
in the society as far¢ a1-kifaya136 
Another problem for Muslims arises at this 
juncture, i. e. , the question of women's mixing with 
men, which is most likely necessitated by the 
professional atmosphere. Some people regard such a 
mixing as forbidden in Islam. But a close study of 
the texts in this'case reveals that such an outlook is 
unfounded. What is forbidden by the shari'a actually 
is the state of khalwa where one man and one woman, 
who are not a married couple but are within the 
category of relationship which allows them 
marry, 139 meet or stay together completely 
privately. ' 40 But meetings between the two sexes are 
allowed as long as kha wa with its conditions is 
avoided. 
However, this does not mean that people should 
necessarily be forced to apply something permissible 
in the shari'a before preparing their social climate 
for this application. The permission for ordinary 
social intercourse between men and women, for example, 
does. not mean-that. this should be immediately demanded 
in every: environment and in every. house. Some 
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societies may put certain restrictions on the mixing 
between different sexes, women's participation in 
public works or in politics, etc ... I for their own 
interest. However, people should understand that 
these are only the extraneous and ephemeral 
procedures. They are therefore not the permanent 
rules that people are bound to apply in every period 
and place, for such a permanent rule should be taken 
from the texts alone. Anything that has not been 
provided by the texts is exposed to our experiments 
without trying to make things lawful. or unlawful 
according to our own judgement. 141 
It seems that the Muslim world in general has 
begun to accept the Muslim women' s role in society. 
Education is now accessible to every Muslim girl and 
woman in every Muslim country. Many of them have 
received higher education in various branches of 
knowledge and occupied various important professions 
in society. Al-Azhar University in Cairo also have 
set up a separate college for girls where education is 
being provided for them to the Ph. D level. 
Muslim women can render a positive contribution to 
their society without necessarily spoiling their 




The Gulama' have proved capable of employing 
i_itihad in various unprecedented issues that have been 
posed by the civilized world of the twentieth century. 
In this chapter, several instances of their i_itihäds 
in aspects of economy, politic and social life in this 
modern time have been chosen and discussed. Such 
issues have evoked controversial responses from the 
Gulama'. However, in their attempts to exercise 
i_itihad about new issues, the 'ulama' need to be able 
to identify the real nature of the topics; so as to 
give to them the correct judgement according to the. 
recognized juridical principles and the real ma2laha 
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CONCLUSION OF THE STUDY 
The main purpose of this study is to explain the 
necessity of iitihad and its indispensability in 
Islamic law, especially for the reformation of Muslim 
society in the modern age. 
The importance of iitihad is due particularly to 
the fact that the texts have laid down only broad and 
general principles for legislation, so that incidents 
or cases whose rules have not been provided by the 
texts can be referred or related 'to those whose rules 
have already been provided by them. - 
There are two functions that should be played by 
reason in this respect: First, ' understanding the 
meanings of the texts and their objectives. Secondly, 
deducing legal rules of new incidents through various 
methods of i. itih6d. 
As a result, Muslim leaders and scholars have paid 
serious attention to i. itihad for the purpose of 
searching for. the rules of God about incidents and 
cases that'have not been explicitly available in the 
texts, 
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The Prophet himself seems to have exercised 
i_itihBd in various unrevealed incidents that occurred 
during his life either by analogical reasoning or 
maralaha. He also seems to have allowed and encouraged 
his companions (the cahäba)' to practise it in his 
presence and absence, during his life-time and after 
his death. Beside their iitihAd to understand the 
texts, the sahgba also used several other methods such 
as analogy, personal opinion, maralaha, etc., in. order 
to solve a great deals of problems and incidents that 
took place during their period in accordance with the 
sharr4a. The jurists of the tabi 4rn followed the 
a aba in this way and employed i. itihäd in various 
issues that had not been tackled by their 
predecessors. Two distinct schools of jurisprudence 
emerged during this period, J. e., the School of 
Tradition (Madrasat al-HadTth) in Hijaz and the School 
of Personal Opinion (Madrasat al-Ra' y) in Iraq.. - Each 
actually took a certain portion of the texts and 
practised some sort of personal reasoning. The 
difference between both was only in degree. 
Islamic jurisprudence flourished between the 
second century to the Middle of the fourth century of 
hijra, when the legal scholars not only tried to deal 
with. all new cases and incidents that appeared, but 
went' beyond the actual issues to deal also with the 
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hypothetical cases. Different methods of i. itihäds 
were exploited by the Muslim jurists of that period 
including analogy, Bawl al-rPahabi, macalih al-mursala 
tstihsan, isti hMb, etc.. As a result of these 
immense efforts, a huge juridical heritage was 
produced on which later jurists through successive 
generations have been able to rely on to solve various 
legal issues. 
However, these juridical activities began to 
decline after the fourth century of hijra when the 
'ulamA' or the Muslim religious scholars yielded to 
td or blind imitation. The flourishing era of 
Islamic jurisprudence was substituted for a long 
period of lethargy and mental laziness, Such a state 
of affair engulfed the entire Muslim community for 
many centuries despite resistance by certain 'ulama' 
who condemned the illegitimate use of taglfd in Islam. 
Moreover, the followers of the dominant juridical 
schools, including their 'ulama' in general, did not 
only imitate blindly all opinions of the founders of 
those schools or their disciples and treated them as 
the infallible scripture, but also they became 
fanatical and bigoted adherents of those schools. 
Such an attitude produced various detrimental 
consequences for the Muslim society. It helped to 
create intellectual stagnation and spread religious 
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ignorance within the community and prevented the 
Muslims from utilizing the ideas of the Gulama' 
other schools. Even in this modern time, taglid 
still pervades the Muslim umma. 
have been 
All Muslim reformers 
complained about the vices of tagltd from 
which they have been suffering. 
However, this criticism of 
that the Muslims should ignore 
legacy that 
because in 
to id does not mean 
the. massive juridical 
has been produced by their, predecessors, 
whatever field of knowledge, ' later 
generations can never 
who preceded ' them. 




dispense with the works of those 
The 'ulama' of the main schools 
great juridical heritage. Many of 
are still fresh and applicable today. 
the fanaticism in favour or against 
anyone of those schools should be avoided. 
It seems necessary, however, that the 'u1amn' 
should try to employ 
new-emerging issues 
that the gate of 
their own i. itihäds with regard to 
and incidents and not consider 
iitihad has already been closed, or 
that they are no longer capable of practising i. itihAd. 




Gulamä' from exploring the shariGa 
solve new legal cases' according to 






the Muslim people about the law of their religion 
relating to various problems and issues that have been 
taking place in the world. The natural result of such 
a situation is the isolation of the shari'a from the 
lives of Muslims because people may consider that the 
shart'a is no longer capable of supplying sufficient 
guidance for human life and offering . effective 
solutions to their problems. 
It seems appropriate that the right to employ 
i_itihad should not be claimed by anyone who does not 
fulfil its required pre-conditions. Every branch of 
knowledge has its own experts who have devoted most 
of their lives to studying it. Only from them should 
information be sought about anything pertaining to 
their specialization. Therefore, anyone who does not 
specialize in Islamic law is not entitled to give his 
fatwa or legal opinion about anything in this field. 
However, this should not be understood as to 
defend taglSd and to deter qualified 4ulama' from 
investing iitih$d about. new incidents and issues. The 
result of that would be the suspension of the shari'a 
and eventually the Muslims would inevitably turn to 
other sources to seek guidance to solve legal 
problems. 
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Not all of Muslim jurists and their 'ulama' have 
succumbed to the wave of tagl1d which has overwhelmed 
their society for many centuries. In every period of 
Islamic history, there have been a small number of 
them who have never abandoned iiitihdd in order to 
bring various incidents and 'cases under the influence 
of the shart'a. This has been particularly the case 
since the beginning of the twentieth century, when 
there have been energetic endeavours to reinvigorate 
i_itih9d in order to cope with many challenges and 
problems of modern life. 
The revivalist movement which began at first in 
the Middle East, spread to every corner of the Muslim 
world. This movement has been intensified and embodied 
in various international organizations such as the 
Islamic Research Academy at al-Azhar in Cairo, the 
Muslim World League Conference, Jeddah, International'- 
Institute of Islamic Thought, Pensylvania, U. S. A., The 
Islamic Foundation, Leicester, United Kingdom and 
other similar organizations. Besides, there are 
innumerable individual efforts which have been 
directed to. the same goal. 
The problems 'required to be solved by i_itihdd 
concern the new issues which have' 'arisen. Perhaps the 
Muslim scholars today are not required to employ any 
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more i_itihad in the ritualistic aspect of their 
religion. New cases have been emerging in political, 
economic and social aspects, therefore their solutions 
should be sought through i. itihädic endeavours by 
those experts. Otherwise, a lot of new legal cases 
will not be dealt with. 
In exercising i. ltihcld about modern issues, Muslim 
Gulama' have to follow the same methods that were 
utilized by the-Prophet, the r5ahnba and other early 
jurists. These methods have been explained and 
systematized accurately by the 'ulam6' of u$Ol al- 
fih. Special attention however should be paid 
human interest or ma2laha, for the sake of which the 
sharfla exists. This is particularly important with 
regard to the aspect of the mu'ämalät or social 
transactions in which safeguarding human interests is 
probably more conspicuous than in other aspects. This 
fact is emphasized by eminent jurists like al-Sh44ibr 
and Ibn Qayyim in their books. It seems that most of 
the i_itihads -of the 2a&Sba, particularly those of 
GUmar b. al-KhaýýSb, were based on marýlaha and 
therefore can be taken as examples which the present 
6ulamä' should emulate. General principles of the 
sharif-a in this respect such as procuring ease and 
removing injury-should be given due consideration. 
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Furthermore, a profound understanding of the texts 
or nuýas is extremely important in order to grasp 
their exact meanings and objectives, so that they will 
not be misapplied. The gaJ, 'iyyät type of the texts 
which have definite meanings should be distinguished 
from the presumptive type which accommodate more than 
one meaning and thus are subject to different 
interpretations. It is also very important to 
investigate the circumstances of the occurrence of the 
texts, particularly ah,, dith. Certain ahh dl: th might be 
based on ephemeral situations, some might be based on 
customs which have already changed, some might be 
intended for a particular people only, others should 
be restricted to certain incidents or place only, 
etc.. Such nu! ýOs should not be understood out of 
their contexts, or applied to different situations to 
produce awkward or inconvenient results if not 
detrimental ones. 
It is also important to consider the scientific 
facts that were not known in the periods, of previous 
jurists and a'imma. so that their views regarding 
certain cases may not be accurate and need to be 
reviewed in the light of modern discoveries. 
It. also . seems appropriate that, although 
individual i. itihad may still be employed by- any 
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qualified fagmh or Muslim scholar, priority should be 
given to the collective i. itihad due to the intricate 
nature of modern life where co-operation between 
various specialists in different disciplines and 
professions seems likely indispensable. 
A new juridical movement has arisen in'the Muslim 
world now. The Gulamä' have been trying hard to 
employ iitih9d about various unprecedented issues that 
have been posed by modern life. They have succeeded 
in accomplishing this task to a certain extent, but 
there are still a lot of things that they have to deal 
with. Perhaps. the Gulam6' need to liberate themselves 
from the heavy burden of historical accretion. 
Bearing in mind that human interest or maýlaha is the 
real objective of the sharg'a, they should try 
earnestly to search for this ma2laha in their 
iitihadic endeavours, As long as this maralaha does 
not contravene the explicit meanings of the authentic 
texts, the IýulamS' should base their i. itihSds on it 
and then pronounce the result of those i. itih6ds to be 
implemented in the society for the benefit of Muslim 
people in particular and other people in general. 
It has been noted that the 'ulama '' s perception of 
some contemporary issues has been: sometimes. inaccurate 
and this has led to the wrong conclusion from them. 
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This inaccuracy has frequently been caused by failure 
to distinguish between a concept of something that has 
been put forward for discussion or iltihad and its 
application which has sometimes been diverted from its 
original purpose or failed to achieve its objective. 
In order to avoid such misconceptions, the 'ulamE1' 
should be given the real and overall picture of the 
subject that will be presented for their discussion or 
i_itihad. 
F 
If i_itihad can be properly employed by the 
contemporary 4ulama' it will indeed be an effective 




GAbbasf, Muhammad "Id- 
I .. 
Bid 4at al-Ta carj&pub al-Madhhabi, (Cairo, c. 
1970). 
4-Abd Allah b. Zayd 
Ahkam al-Ta'mIn wa Makdnatuha min Sharfr-atal- 
Dfn. (Beirut, 1402/1982). 
4Abd Allah Yasuf 4A1T, 
The Meaning of the Glorious Qur'an. 2nd 
edition, (London, 1983). 
cAbd al-Basiý Muhammad Hasan, - 
Jamal al-Din al-Afghanl wa -Atharuha ff al-r-Älam 
al-Islami al-Ijadith. (Cairo, 1402/1982). 
4Abd al-Hamfd AbQ al-Makarim Isma 4fl, 
al-Adillat al-Mukhtalaf ffha wa Atharuh& ff al- 
Fiqh al-Isl'amf. (Cairo, - n. d. ). 
GAbd al-Ja1Sl 61sa, 
Mala Yaiflz ffh al-Ikhti"laf bayn al-Muslimin 
(Cairo, 1974). 
GAbd al-Kartm Zaydan, 
al-Madkhal li Dirasat al-Sharfl-a al-Islamiyya 
(Alexandria, c. 1969). 
f-Abd al-Salam, AbP Muhammad 4Izz al-Din, 
(d. 660 A. H) 
Qawaf-id al-Ahkam ff Ma$alih al-tlnam. 2 vols. , 
(Beirut, 1400/1980). 
f-Abd`al-Wahhab Abfl Sulayman; 
481 
al-Fikr al-rgII1S. Dirgsa TablTliyva Nagdiyya. 
<Jeddah, 1403/1083). 
f-Abduh, al-Imam Muhammad, 
Risglat al-Tawhid. (Cairo, n. d). 
Abü Dä' ad, SulaymAn b. al-Ashcath (d. 275>, 
Sunan Abt Da' Ud, 4 vols. , ed. Muhammad Muhy 
al-Dtn 4Abd al-Hamtd, (Beirut, n. d. ). 
AbQ al-Ma j d, Ahmad Kamäl, 
al-Turath wa al-I_itihad wa Na7. arixy9t al-Islam 
al-SiyasiXya', Maialla al- f-Arabi. No. 308, 
(Kuwait, Shaww9l 1404 / July 1984). 
AbQ Ya G15, Muhammad b. , 
TäbagQt al-Handbila, ed. Muhammad 4-Alt 
al-Fagt, (Cairo, n. d). 
AbQ YQsuf, Ya r-güb b. Ibrahl: m (d. 132 A. H. >, 
j(itäb al-Khars. i, printed with Mut}ammad b. al- 
kiasan'' s al-Jgmi c al-5aghir li al-Figh, . 
(Cairo, 
1302 A. H. >. 
AbU Zahra, MuY}ammad, 
Fl: THrSkh al-Madh3hib al-Fighiyya, (Cairo, 
n. d. ). 
Ucu1 al-Filth, (Cairo, after 1958). 
Adams, Charles C., 
Islam and Modernism in Egypt. (London, 1933). 
A) mad Amin, 
Fayg al-Khätir. 10 vols., (Cairo, 1983). 
Fair al-Islam. (Cairo, 1965). 
Yawm al-Islam, " (Cairo, C. 1952). 
482 
Zuf-amis' al-I51cah fT a1-(-Argr al-Hadith. (Cairo, 
1979). 
A1-Afghanistanf, al-Sayyid Muhammad MffSa TawänS, 
Al-I it ihad wa MadS Hai at una ilayh ff HgdhS al- 
(GAsr Cairo, c. 1972). 
Ak}mad Baba, 
Nayl al-Ibtihg_i bi Tatjriz al-DibS. i. printed on 
the margin of Ibn Farhan's al-Dfbg_i al- 
Mudhahhab ff Mal-rifat A6yan 6U1ama' al-Madhhab, 
(Cairo, 1350). 
4Am9ra, Muhammad, 
Taldid al-Fikr al-Isl6mi. Muhammad r-Abduh wa 
Madrasatuh, (Cairo, 1980). 
al-Is19m wa al-Marl a wa Ra'y al-ImAm Muhammad 
I- u, (Beirut, 1400/1980). 
TaxygrAt al--Yaqza al-Is19miYya al-Naditha 
(Cairo, 1982). 
A1-Amidi, Sayf al-Din Abt al-Hasan 'Alt b. Abi 'Alt 
b. Muhammad (d. 631 A. H. ) 
al-Ihkam ft 0201 al-Ahksm. 4 vols. , (Beirut, 
1403/1983). 
Amrr Bddishd, 
Zxsrr al-Tahrtr I-alä Kitab al-Tahrrr. 4 vols., 
(Cairo, 1351 A. H. ). 
Andaya, Barbara Watson & Leonard Y., 
A History of Malaysia. (London, 1982). 
Anderson, Norman, 
Law Reform in the Muslim World, (London, 1976). ' 
483 
A1-Anqari, C-Abd al-4A1i Muhammad b. Ni; am al-DIn, 
a 
Fawatib al-RahmQt bi Sharh Musallam al-ThubQt. 
2 vols., printed on the margin of a1-Ghazali' s 
al-Musta$fä. (Beirut, 1403/1983) 
'Asher, Muhammad al-TShir b., 
Maa8sid a1-SharS f-a al-IslBmiyya, (Tunis, 
1985). 
A1-f-Asgalani, Shihab a1-D1n AbU al-Fa¢1 Ahmad b. 4-Ali 
b. Ha j ar (d. 852 A. N. ). 
al-Fatb al-Bari. (Cairo, 1348). 
f-Awda, fAbd al-Qadir, 
al-Islam bayn Jahl Abna' ih wa 1, A. iz 4Ulama' ih 
(Kuwait, 1978: 13913)., 
Aziz Ahmad, 
An Intellectual History of Islam India. 
(Edinburgh, 1969). 
A1-Badakhshi, Muhammad b. al-Hasan, 
Sharh al-Badakhshi, .3 vols. , <Cairo, n. d). 
Badr al-Din Mutawallt 4Abd al-Basiý 
'Ii t ihAd Ki.. b$r a1=-gah$ba', al- 4Arabi. 
No. 308, (Kuwait, Dhtl al-Hijja 1392/ 
February 1973). 
A1-Baghdadi, Abü Bakr Ahmad b. 4A1t b.. Thabit 
al-Khaýtb, (d. 463 A. H. -), 
al-FiAh wa al-Mutafaggih, 2" vols, (Beirut, n. 
d). 
TBrikh Baghddd, 
Al- Bahl:, Mu4ammad, 
14 
, vols. , 
(Cairo, 1349/1O31). 
484 
al-Fikr a1-Is1AmY ff Ta#awwurih, (Beirut, 
1971). 
al-Fikr al-Isl6ml al-Hadith wa $ilatuh bi al- 
isticm8r al-Gharbl. (Cairo, 1395/1975). 
al-Is1gm fS Hall Mash9kil al-Muitamacat al- 
l, 15 $m1xýa al-Muý, 5$ira, (Cairo, 1401/1081>. 
a1-Islam wa Itti_1ah al-Marla al-Muslima al- 
MucBýira, (Cairo, 1401/1981). 
Al-BaqrS, Abu kiusayn Muhammad b. 1, Ali b. al-'j'ayyib 
(d. 426/1044), 
21-Muf-tamad fr U201 al-Figh. 2 vols. , (Beirut, 
1403/1983). 
A1-Bughg, Muipýafg al-Dib, 
Athar al-Adilla al-Mukhtalaf flhA fi al-Fighal- 
Islaml:, (Damascus, n. d. ). 
A1-BukhBrt, 6Abd al l-Aziz b. Ahmad, 
Kashf al-AsrSr 4ala Urgul al-Bazwawl 4 vols., 
(Beirut, 1394 A. H. ). 
A1-Bukhgrl, Abu f-Abd A11ýh Muhammad b. Ibrahim 
(d. 256 A. H. )p 
Sahib al-BukhAri. (Beirut, 1405/1085). 
Al-Buti, Muhammad Sa r-td Ramaldn, 
Dawabit__a1-Masl$ha fS al-Sharica al-Islamivv 
(Beirut, 1402/ 1032) . 
Coulson, N. I. , 
A , History of Islamic Law, (Edinburgh, 1973). 
Conflicts and Tensions in Islamic 
Jurisprudence. (Chicago, 1969). 
A1-Darini, Fatkir, 
485 
al-Manha. i al-U§flliyya t'l a1-I. itin9d bi al-Ra'x 
fT al-TashrS4 al-IslSmi. (Damascus, 1976). 
A1-Dhahabl, AbQ 4Abd Allgh Shams al-DTn, 
(d. 748/1347). 
Tarikh al-HuffA;. 4 vols., (Hyderdb9d, India, 
1388/1968). 
A1-Dehlawi, ShSh Wall AllSh, 
j; u. l. lat Allah al-Bäligha. (Cairo, n. d. ). 
Deliar Noer, 
The Modernist Muslim Movement in Indonesia 1900 
- 1942. <Kuala Lumpur, 1973). 
A1-Dawalibi, Ma4rQf, 
' TaQhavvur al-Ahk6m bi Taghevv r al-ZamSnGhavr 
TaghvTr al-Nu202 wa Ta r-&T1 ihEl' , Ma. i al la al- 
r-ArabT, no. 177, (Kuwait, Rajab 1393/August 
1973). 
Encyclopaedia Britanics vol. 7, (Chicago, 1969). 
The Encyclopaedia of Islam, Ist edition and 2nd 
edition. 
Fathi Osman, 
See Fatl 6Uthman. 
Fatht 'Uthman, 
al-Fikr al-IslamT wa al-Ta%awwur. (Kuwait, 
1388/1969>. 
' Modern Islamists and Democracy' ,, Arabia: Tti. 
Islamic World Review, vol. 5, No. 57, (Bucks, 
England, May 1986). 
A1-Fayrnz AbAdS, al-Sayyid Murta¢d al-kfusayni; 
486 
ýInäyat al-sal fS Shari Kifa; tat al-UraQ1, 
(Beirut, 1400 A. H. ). 
Fazlur Rahman, 
Islam and Modernity: Transformation 
Intellectual Tradition <Chicago, * 1984). 
A1-Ghaza1S, Aba Hclmid Muhammad b. Muhammad 
(d. 505 A. H. >, 
al-Mankh4l min Ta l-1 Sqat al-Urafll, ed. Mut}ammad 
Masan HitQ, (n. p. n. d. ,Cc. 
19703). 
al-Musta2fa min 'Ilm al-Ucßl. 2 vols. (Beirut, 
1403/1983). 
Ihv4l' f-Ultim al-Din. 'CCairo, 
,. 
1346 A. H. >. 
A1-Ghazall, Muhammad, 
Dustflr al-Wahda al-ThaqSfiyya bavn al-Muslimin. 
(Cairo, 1401 A. H. ). 
Gi bb, H. A. R. , 
Modern Trends in Islam, (Chicago,. 1947). 
Islam, (New* York, 1980>. 
Whither Islam?.. (London, 1932). 
Al-Hamawi, Yagat'Shingib al-Din AbQ'Abd Allah, 
Mu4_iam al-Buldan, ' 5' vols., (Beirut, 
1399/1979). 
HAMKA (Hadji Abdul Malik Abdul Karim Amrullah); ' 




den ' Perd. 7 uan$an , Kaum ' Agama. ' -(Djakarta, 3rd 
edition). 
A1-Hanball, Aba al-Falah ' '; Abd al-Hayy b. al- f-Imad, 
<d. 1089°A. H. ') " 
487 
Shadharat al-Dhahab ff Akhbgr Man Dhahab. 8 
vols, (Cairo, 1350 - 1351 A. H. ). 
Hooker, M. B., 
Islam in South East Asia, (Leiden, 1983). 
Hourani, Albert, 
Arabic Thought in the Liberal Age, (Cambridge, 
1983). 
Husayn Hamid Hassan, 
Na; ariyyat al-Marglaha fT al-Figh al-Islamr. 
(Cairo, 1981). 
Ibn 6Abd al-Barr, Abo 'Umar YQsuf, 
Jdmi G ßaySn al- film we Fa4llih, "2 vols. , 
n. d. ). 
(Cairo, 
al-Intiga' fl Fa¢a' i1 al-Thalathat al--A' imma 
al-Fugaha' , <Cai ro, 1350 A. H. >. 
Ibn GAbidin, Muhammad Amen b. 'Umar, 
Radd al-Muhtar. Sharh, TanwTr al-Ab2ar. (Cairo, 
1386/1966). - 
Ibn al-Athlr, f-Izz al-Din Abt al-Hasan b. Muhammad 
al-Jazlrl, (555 - 630 A; H. ), 
Usud al-Gh3ba ff Mar-rifat al-5ahclba. 6 vols. 
(Beirut, DSir, " al-Fikr, 1970's). 
Ibn Badran, " cAbd al-Qgdir b. Badrdn al-Dimishgi, 
al-Madkhal il'S Madhhab a1-Imam Ahmad Ibn 
kjanbal ed. '4Abd A11dh b. I-Abd al-Muhsin al- 
Turkt,. , <Beirut, 1401/1981>. 
Ibn Farhün, 
al-Dfbg. i al--Mudhhab fi Mal-rifat A'-yän 
GUlam6' al-Madhhab. CCairö, 1350, A.. - H. ). 
488 
Ibn al-Hajib, AbQ r-Amr rUthman (d. 646 A. H. ), 
Mukhteger al-Muntaha al-U§Q11. published along 
with al-Tat t8. z8. nt' s and al-JurjänYL' s commenta- 
ries, (Beirut, 1403/1983). 
Ibn Hanbal, Ahmad, 
Musnad Ahmed Ibn Hanbal. ed. Ahmad Muhammad 
Shäkir, (Cairo, 1313 A. H. >. 
Ibn Va-Zm, Aba Muhammad fAlt b. SafId al-7r. Shiri, (d. 456 
A. H) 
al-Muba11a, 11 vols. , ed. Ahmad Muhammad 
Shäkir, (Beirut, n. d>. 
al-Ihk, Sm IT U$II1' al-Ahkäm. 8 '. vols, ' (Cairo, n. 
d. >. 
Ibn Hisham, Abü Muhammad 1, Abd al-Malik (d. 213 A. H), 
al-Slra al-Nabawiyya. published along with al- 
SuhaylL' s al-Rawl al-Unüf. (Cairo, 1972? ). 
Ibn KathLr, Abn al-Fida' Isma ýI1 (d. 774 A. H. >, 
al-Bidaxa 'wa al-Niheya, 14 vols., (Beirut; 
1966). 
Tafslr al-Qur'an al-f-A7, Im, 4 vols., (Cairo; 
1388/1969). 
Ibn Khaldon, '; Abd al-Rahmdn (d. ' 808 A. H. ), 
al-Mugaddima, ed. f-Ali C-Abd ral-Wahld Wafi, 3 
vols., (Cairo, 3rdý edition). 
Ibn Khallikan, AbQ al-cAbbas Shams'äl-Dln Ahmad b. 
Muhammad ' b. Abt -Bakr Cd. " 688) 
Wafaxät al-AGygn wa AnbA' Abn, %' al-Zaman. ed. 
Ihsan cAbbgs, ': 8. vols. -'o. '-, - <Beirut, ' 19705". " 
Ibn Man4ar, 
, 
Jamal ` al-Dtn Muhammad b. Mukram, .. 
489 
Lisan al-l-Arab. (Cairo, 1300 A. H. ). 
Ibn al-Subkt, 
See al-Subkt. 
Ibn Taymiyya, Tagt al-Dtn Ahmad b. r-Abd al-Haltm 
(d. 728 A. H. ) 
al-Hisba ft al-Islam. <Kuwait, 1403/1983). 
Ma. imQc Fatawa, ed. cAbd al-Rahmän Muhammad b. 
Qasim, vols. XIX and XX, (Rabat, n. d. ). 
Ibn Taymiyya, f-Abd al-Salam, fAbd al-Haltm and Tagt 
al-Dtn, 
al-Musawadda ft U$01 al-Figh, ed. Muhammad Muhy 
al-Dtn cAbd al-Hamtd, (Beirut, n. d. ). 
Ibn (Qayyim al-Jaw--iyya, Shams al-Dtn Abt cAbd Allah 
Muhammad b. Abt Bakr (d. 751 A. H. ), 
al-'j'uruq al-Hukmiyya ff al-Siyasa al-Shar f-iy}La. 
(Cairo, 1380/1961). 
I (-lam al-Muwaggi '-Sn an Rabb al-f-Älamtn. ed. 
Tahä (-Abd al-Ra' Qf, 4 vols., (Cairo, n. d. ). 
Zad al-Ma l-ad. ed. Shu4ayb. al-Arna' Q4 and (Abd 
al-Qadir al-Arna' Qt, (Beirut, 1979>. 
Ibn Qudama, AbQ Muhammad GAbd Allah b. Ahmad Muwaffaq 
r 
al-Din al-Mugaddist al-Hanbali (d. 620 A. H. >. 
s -Mughni'. ed. Muhammad Rashid Ri¢a, (Cairo, 
. 
ý`. .. 
', 1367 A. H. '). 
Rawý al-Ndzir wa Sannat al-ManäZir, 2 vols., 
(Cairo, 'n. d. ). 
Imam al-Varamayn, '%Abd , al-Malik-, 
b. f-Ab'cl A113h 
al-Juwaynt - <d. ' 47$' A. ` H. >. 
490 
al-Burh8n ff U$fll al-Figh. <Qatar, 1399 A. H>. 
GhixSth al-Umam ff Iltiy8th al-7rulam ed. 
Mutisj afA Hilmi and Fu' ad '; Abd al-Munf im, 
<Alexandria, 1970's). 
Iqbal, Sir Mohammad, 
The Reconstruction of Religious Thought in 
Islam, (Lahore, 1951>. 
A1-Iipbahant, AbQ Nuf-aym, Ahmad b. r-Abd Allah (d. 430 
A. H. ) 
IiilYat al-Awliya' wa 'j'abagat al-Appfiya', 10 
vols., (Cairo, 1932 - 1938). 
A1-Isnawt, Jamal al-Din AbG Muhammad f-Abd al-Rahtm'b. 
al-IIasan (d. 772 A. H. ), 
al-Tamhtd fl: Takhrt_i al-Furac Gala al -U4Q1 ed. 
Muhammad IHasan HttQ, (Beirut, 1404/1984) 
Nih6yat al-Sal fS Sharh Minh§. i al-WuZa1. vol. 
IV, <Beirut, 1984). 
Ja1a1 al-Dl: n 4Abd al-Rahman, 
al-Ma§alih a1=-Mursala wa Makanatuha fT a1_ 
Tashri 6. (Cairo, 1403/1983). 
Al-Jarjqas, Abfl Bakr Ahmad b. '-All: (d. 370 A. H. ) 
Abkam al-Our' n. (Beirut, 1335 A. H. ). 
Al-Jazrrr, f-Abd al-Rahman, 
Kitab. al-Fiqh 'f-ala al-Madhghib al-Arba6a 
(Cairo, ' .. 
1970. ). 
Al-Jundl, '; Abd: al-kIa1rm, 
al-Imam Muhammad r-Abduh, (Cairo, n: d. ). 
Al-Jurjanr, al-Sayyid al-SharrF (d. 
. 




Hashiya 'ala Sharh al-Qa¢i 4Acld al-Milla wa al- 
Din li Mukhtarar al-Muntaha li Ibn al-Haiib, 
published along with al-Taftazant's commentary 
on the same work, (Beirut, 1983). 
Al-JuwaynS, 
See Imam al-kiaramayn. 
Al-Kardari, kiafi:; al-Din b. Muhammad, 
ManBqib Abr Hanrfa, (Beirut, 1401 A. H. ). 
A1-Karkhr, Abü Hasan, 
Risalat al-Karkhr, published along with al- 
Dabüsr' s' Ta' srs al-N3;; ar. 1st. edn. (Cairo, 
n. d) 
Kassab, al-Sayyid f-Abd a1-Laýif, 
Aýwa' Hawl Qa4liYyat al-i. itihad -flf al-Sharffa 
al-IslamLyya, (Cairo, 1404/1984>. 
Kha1id Mut}ammad KhS1id, 
al-Dawla fl: al-Islam, (Cairo, 1401/1931). 
Min Hung Nabda'. (Beirut, 1394/1974). 
Khallsf, GAbd al-Wahhab, 
Ma§adir al-Tashriý al-Is1Ami fimS 1a Na2rga fSh. 
Kuwait, 1390/1970>. 
Kha1g§at 'Tclrtkh al-Tashrl: r- al-Islami. (Cairo, 
n. d. >. 
Gum U201 'al-Figh. (Cairo, n. d. >. 
A1-Khann, 'Mu-ylafd SaGid, 
Athar al-Ikhtilgf ff al-Qawäl-id al-Ur fI 
Ikhtilaf 61-Fuqa'hg'. 2nd edn. ', (Beirut, 1402/ 
1982). 
A1-Khatib, 'Abd ail-Karim, ' 
492 
al-Khilsfa wa al-ImAma, (Cairo, 1383? ). 
Al-Khuclart, Muhammad, 
U2131 al-Fight (Cairo, 1970's? ). 
Tgrikh al-Tashr1' al-Isl9m1. (1390/1970). 
Lane, Edward William, 
Arabic - English Lexicon. 8 vols., (London, 
1865). 
Lewis, Bernard, 
The Emergence of Modern Turkeys (London, 
1968). 
Lively, Jack, 
Democracy. (Oxford, 1979>. 
MadkQr, Muhammad Sal. Sm, 
Al-Madkhal li al-Figh al-Islami 4th edn. 
(Cairo, 1389/1969). 
MahmUd Qäsim, 
Al-Imam f-Abd " al-Hamid Benbcldis. al-Za l; im al- 
RUhi li Harb al-Tahrir al-JazS'iriyya. 2nd. 
edition, (Cairo, n. d. ). ' 
Majma4 al-BuhQth a1-Islamiyya, 
Kitab al-Mu' tamar al-Awwal, (Cairo, 1964). 
Kitab al-Mu' tamar al-RSbi'. (Cairo, 1968). 
Kitäb al-Mu' tamar al-SAbi -, (Cairo, 1970). 
Makdisi, Geroge, 
! The Significance. of ý the' Sunni Schools of Law 
in Islamic Religious History', International 
'Tournal of Middle East Studies, vol. 10, (New 
York, 197%. 
A1-MakkS, a1=Muwaf faq b. Ahmad, (d. 568 A. H. ), 
493 
ManBgib Abi Hanifa, <Beirut, 1981). 
Malik b. Anas, 
al-Muwa%%a', printed along with al-SuyQiV s 
Tanwtr al-Mawdlik. (Beirut, 1984). 
n 
Man, M. A. , 
Islamic Economics. Theory and Practice 
(Cambridge, 1966). 
Manna,; al-Qaýjgn, 
al-TashrSr- wa al-Figh fl: al-Islgm. Tgrikhan wa 
Manha_ian, (Cairo, 1404/1984). 
Al-Maraghl, Ahmad Museýaf a, 
Tafstral-Maraghi. 10 vols., 5th edition, 
(Cairo, 1394/1974). 
Maryam Jameelah, 
Islam and Modernism. (Lahore, 1968). 
Islam in Theory and Practice, (Lahore, 1978). 
A1-Magrizi, Ahmad b. cAlt, 
Kitab al-Sulflk li Ma'-rifat Duwal al-MulIIk, ed. 
Muhammad Muqtafa Zayyada, (Cairo, 1957).. 
Maududi, S. Abul Ar-la, 
See al-MawdUdl. 
Al-Mawardi, Abn al-Masan 4Al r b. Mul; ºamniad b. Habtb, 
al-Abkam al-Sul%aniXya <Beirut, 1402 A. H. ). 
Al-MawdQdi, Sayyid Abi]. al-Ar-13, 
Nahn wa al-. H adara al-Gharbiyya. Jeddah, 
1404/1984). 
Political Theory of Islam. (Lahore, 1960). 
494 
First Principles of the Islamic State. 
(Lahore, Islamic Publication Ltd. ). 
Purdah and the Status of Women in Islam, 
(Delhi, 1974). 
Mohd Muslehuddin, 
Insurance and Islamic Law. (New Delhi, 1969). 
Muhammad Khalid Masud, 
Islamic Legal Philosophy: A Study of Abo Ishaq 
al-Sh6tibT' s Life and Thought (Islamabad, 
1977>. 
Muhammad YQsuf MasL, 
Tarlkh al-Figh al-Is18mr, 2 vols., (Cairo, 
1964). 
Mu$lafa Zayd, 
al-Maclaha fS al-Tashri' al-IslSmr' wa-Maim al- 
Din al-: [Off . (Cairo, 1374/1954). 
Nadwi, Abul Hasan Ali, 
Islam and the world. (Lucknow, 1979). 
Saviours of Islamic Spirit. 3 vols., (Lucknow, 
1976). 
Naila Minai, 
Woman In Islam. Traditional and Transition in 
the Middle East, (London, 1981). 
A1-Nawawr, Abo Zakariyyd Muhr al-Din b. Sharaf 
(d. 676 A. H. ), 
. 
al-Ma. i mü c Sharh al-Muhadhab. (Cairo, 1344 A. H) .., 
Sharh- al-Nawawr f-alA $ahrh Muslim. 16 vols, 
(Cairo.,,. 1348/1929.1349/1930). 
Al-Nimr, I-Abd al-Mun f-im, 
495 
al-Iltihad, (Cairo, 1406/1936). 
Pickthall, Marmaduke, 
The Meaning of the Glorious 9ur'cIn. (Delhi, 
n. d). 
A1-Qarajawi, Yflsuf, 
al-Ijalal wa al-Haram fl: al-Isl8m. 10th edn., 
(Cairo, 1396/1976). 
Shari6at al-Is1, Sm. KhulOduha wa $alähiyyatuha 
li al-Tatbig fi Kull Zamgn wa Mak9n. (Beirut, 
1397 A. H, ), 
A1-Qaräfl, Shihab al-Din Abl al-4Abbas Aýmad b. Idrts 
a1-Ihkäm ft TamyTz al-F8t$WS can al-Ahkam wa 
Ta2arrufSt al-Qa¢S we al-Imam, ed. 4Abd al- 
Fattah Abü Ghadda, <Halab, 1967) 
al-Furtlq, 4 vols. , (Beirut, n. d. >. 
Qasim Amin, 
al-Marla al-Jadida, (Cairo, 1900). 
Tahrtr al-Marla, 2nd. edn. (Cairo, - n. d). 
A1-QurtubS, Abu 4Abd Allah Muhammad b. Ahmad, 
al-Jami' li "-Abkam al-Qur' an, 20 vols. , (Cairo, 
1952). 
Quýb, Sayyid, 
al-Islam wa Mushkilat 'äl-Ha¢ara. '° -(Beirut, ' 
1403/1983). 
y:.., 
A1-Rayýis, Qiyci' al-Drn, 
al-Naýariyyät al-SiysiYya 
(Cairo, ' 1979). 
al-Islamiyys. 
... ý, ý -_ - 
" a1=Ts1ým` wa' al-Khilýfa°" f'S ` 
1976>. (Cairo, c. 
-e, 62r al-HadIth. 
496 
Al-RA=f, 'Abd al-Rahmau b. Abi Hatim, 
Ld5b al-ShSfi't wa Manägibuh. (Cairo, 1953). 
Al-Rant, AbO 'Abd Allah Fakhr al-Din (d. 606), 
al-Mahsü1 fi 'Ilm al-U$01. vol. 2, part 2, ed. 
Taha Jabir, (Riyadh, 1401/1981). 
Rica, al-Sayyid Muhammad Rashid, 
Tafstr al-Manar. 12 vols. , 2nd. edn. (Beirut, 
n. d). 
al-W$,,, iý,, 1 al-Muhammadr, (Beirut, 1405/1985). 
Al-Saral: hsr, Abu Bakr Muhammad b. Ahnnad b. 6Abr Sahl 
(d. ' 490 A. H. 
iýsnl al-Sarakhsi, 2 'vols. , ed. Abu al-Wafa al- 
Af'ghBnS, (Beirut, n. d. ). 
a1=Mabsflt. (Beirut, 1406/1986).. 
Al-ShSshr, Ahmad b. Muhammad b. Ishdq Abu '; 'All:, 
Cd. 344 A. H. >, 
UsUl al-Shfishr, (Beirut, 1402/1982). 
Saunders, John B., 
Mozley & Whiteley's Law Dictionary, (London, 
1977X 
A1-Sayis; ' Muhammad 'All, 
' Nash' at al-Figh 61-I. itihadi wa -Taýawwuruh' , in 
Kitab al-Mu' tamar al=RBbi c' 11 ' Ma_ima ý al-BubQth 
al-Islamixv^, <Cairo, 1388/1968>.. 
Schacht, , Joseph, 
An Introduction to Islamic Law, (London, 
. 
1964). 
The Or ''of Muhammadan Jurisprudence. 
(London, "1950 ). 
497 
Sha 'ban, Muhammad Isma Gil, 
TahdhSb Sharh al-IsnawS Gals Minha. i al-Wu$a1 
ila 4Ilm al-U201 li al-Q6¢1 al-Bayogwf. 3 
vols. , (Cairo, n. d. ). 
Al-Shafi 4S, Muhammad b. IdrSs (d. 204 A. H. ), 
]-Umm, 8 vols., (Beirut, 1980's). 
al-Risäla, ed. Ahmad Muhammad Shäkir, (Cairo, 
1399/1979). 
A1-Shahrastgni, Muhammad b. cAbd al-Kar-Im 
(479 - 548 A. H. ) 
al-Milal wa al-Nihal. ed. Mul; iammad Sayyid al- 
Kaylanl, (Cairo, 1376/1976). 
Shalabl, Ahrnad, 
al-SiySsa wa al-Igtiýsd fl al-TafkTr a1-Islaml. 
(Cairo, 1967). 
Shalabi, MuSýdfd, 
Taf-1i1 al-Ahkam, (Beirut, 1401/1981). 
Shal t Qt, MahmOd, 
al-Fatgwa. (Beirut, 1403/1983). 
A1-Sharba$i, Ahmad, 
Yas'alQnak ft al-Din wa al-Hayä. 7 vols., 
(Beirut, 1980). 
A1-Shdýibl, Aba Ishgg b. Mflsd al-Lakhml al-Gharnalil, 
(d. 790 A. H. ). 
al-MuwBf agat fI Urgi71 '-' al-Shari r-a. 4 vols., 
(Beirut, .. n. d. ). 
i. m, 3 vols. , (Cairo, '1332/ 1914 ). 
A1-Shawkdnl, ' Muhammad b. "fA1I ' W. 1255 A. H. ), 
498 
Irshäd al-Fuhol ilS TahgTq al-Hagg min 6Ilm al- 
U201. (Beirut, n. d. ). 
a1-Oawl al-Mufid fS Adillat al-IitihEld wa al- 
Tagl id, (Cairo, 1347 A. H. ). 
Nayl al --Awl Sr, Sharh Muntag8 al-AkhbBr min 
AhBdith SaXyid al-Akhy5r, 8 vols. (Cairo, 1357 
A. H. ) 
A1-Shirazi, Abo Isýaq b. Ibrahim (d. 476 A. H. ). 
al-Luma 4fr U201 al-Figh, (Cairo, n. d. )ý. 
a]-Tab§ira fi U$ül al-Figh. (Damascus, 
1400/1980). 
Al-Sibg f-i, Muqtafa, 
. 
al-Sunna wa MakBnatuhg fS al-Tasrrf, al-Is1amI 
(Beirut, 1402/1982) 
al-Mar's baYn al-Figh wa al-O$nfln (Damascus, 
1962). 
Siddiqi, Muhammad Nejatullah, 
Insurance in An Islamic Economy, (Leicester., 
1405/1985). 
$ubt}i Ma4mai; 3nl,. 
Falsafat al-TashrJ71- fr al-Isl'sm, (Beirut, 
1934). 
qubhi c: 31ih, 




Al-Subki, -. Tä j al-Din ýAbd al-Wahhdb : b. : f-Ali 
<d. ' 771 A. H. >: 
Jamý al-Jawami G. (Cairo, n. d). 
499 
3'abaqat al-Shafi c; Iyya al-KubrEl, ed. Mahmad 
al-Tanälli and 4Abd al-Fattah al-Hi10, (Cairo, 
1386/1967). 
A1-Suh3y1S, AbQ QSsim Ibn rAbd A113h, (d. 581 A. H. >, 
al-Raw¢ al-Unuf ff Tafsir al-Sira al-Nabawiyya 
li Ibn Hishcam. 4 vols. , ed. Tdhä 4Abd al- 
Ra' nf, (Cairo, 1972? ). 
A1-SuyQti, Ja1S1 a1-DIn GAbd al-Rah , man 
b. Abl: Bakr, 
(849 - 911 A. H. ), 
a1-Radd '-alg Man Akhlad i1S al-Ar¢ wa Tahil ann 
al-I. i t ihHd fT Kull CA§r Fard ed. Khal S1 al- 
Mays, (Beirut, 1043/1983?. 
Tanwtr a1-Hawalik, Sharh Muwatta Malik 3 
vols., (Beirut, 1984>. 
Sharp Sunan a1-Nass' i 7.. vols. (Beirut, 
1348/1930). .. 
al-Jami c al-5aghfr. (Beirut, n. d. >. 
Al-Taf tßzdni, Sa f-d al-Din (d. 791 A. H. 
as iya cala Sharh al-Qý¢i 4A¢d al-Milla we al- 
Ain- li ' Mukhtacar al-MiintähcI li Ibn ' al-US-lib. ', 
published along with al-Jurjant's commentary on 
the same work, (Beirut, ý-1403/1983). 
Taha Husayn, " 
Mustagbal al-Thagafs ft Misr (Cairo, 1044? )" 
A1-Tamawt, Sulayman Muhammad, 
'Muqdrana bayn al-Sharä-fl al-Isl9m wa al-Nu; um 
al-Niyýba al-Muý, Srjýira' , Ma. ialla 
"al-; Arabl, no. 
198, "<Ktiwait, -May 1975>.: ". __ _ 
Al+TirmidhS, Abß, 61s, 5, :" 
500 
Sahib al-Tirmidht. published with AbU Bakr Ibn 
al-'Arabi' s commentary, (Beirut, Dgr al-Kit9b 
al-'Arabi). 
Titus, Murray T., 
Indian Islam. A Religious History of Islam 
India. (London. 1930). 
Al-cUmari, Nadia SharSf, 
I. itihad al-Rasnl, (Beirut, 1401/1981). 
al-I_itih3d fr al-Is1Sm, (Beirut, 1405/1985). 
Wael B Hallaq, 
'Was the Gate of I_itihad Closed? ', 
International Journal of Middle East Studies. 
vol. 16, (U. S. A., March, 1984). 
Zakt, Mohamed Aboulkhir, 
Modern Muslim Thought in Egypt and Its Impact 
on Islam in Malaya, an unpublished Ph. D 
thesis of the University of London, (1965). 
Al-Zargd', Mud%afd Ahmad, 
Ni ; am al-Ta' min, H, ag atuh wa al-Ra' i al-Shar ci 
fiti" (Beirut, 1404/1984). 
A1-Zubaydi, Muhib al-DIn Abu al-Fay¢ al-Sayyid 
Muhammad Murta48, 
Tal al"Aras ed. cAbd al-SalSm H3rün; (Cairo, 
n. d. ). 
A1-Zurq, anl, Abo C-Abd Allah Muhammad'b. cAbd, a1-Bagl 
( d. 1 122 A. 11. ), 
Sharh Cala Muwa%ja' Mýlik. 4 vols., (Cairo, 
1355/1926). 
